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Court decisions ‘ 804; 3: 1191; 4: 1021; 5: 
Decisions overruled by Secre- 

tary of Agriculture 
Citations in Court Decisions: 

Statutes, orders, etc : 1182; 5: 988; 6: 

Appeals from Secretary’s deci- 

sions (actions for review by 

courts) : 806 ; 3: 1193; 4: 1024; 5: 
Disposition of Appeals (ac- 

tions for review) from Sec- 

retary’s decisions by 

808 ; 3: 1194; 4: 1025; 5: 
Agriculture Decisions cited by 

courts and other authorities_ : 809; 3: 1195; 4: 1027; 5: 
Commodities involved in PACA 

proceedings : 810; 3: 1196; 4: 1028; 5: 
Decisions and docket numbers 

arranged in consecutive 

: 811; 3: 1200; 4: 1081; 5: 
Docket numbers and decisions 
arranged in consecutive 
813 ; 3: 1203; 4: 1034; 5: 
Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported : 829; 2:815; 8: 1037 ; 5: 959; 6: 
1942 PACA decisions 
hitherto unre- 
4: 10438 ; 5: 965 


*HISTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 
(1944).—Ed. 
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and constitutionality of classification provisions of Order No. 3_- 6: 

Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
fication of milk 

Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 

Beatrice Creamery Company et al. v. Anderson, 75 F. Supp. 363 
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doctrine—De novo hearing—Assailed findings supported by evi- 
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Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
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settlement fund provisions of act 
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ducer—Findings of Secretary 

Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secretary 
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Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

Dairymen’s League Co-operative Association, Inc, v. Anderson, —— 
F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser”—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
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fication 

Elm Spring Farm, Ine. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is 
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M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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In re Iowa Farm Bureau FEDERATION AND Iowa Farm Serum Com- 


880 
PANY. BAI Doc. No. 361-2. Decided September 20, 1948. 
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Dismissal—Petitioner as Improper Party 
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Where petitioners, Iowa Farm Bureau Federation and Iowa Farm Serum Com- 
pany, the latter being an affiliate organized for the purpose of handling 
serum and virus, filed a petition complaining of certain provisions of the 
rules and regulations issued under BAI Order No. 361 pursuant to act, and an 
application of the Acting Chief, Bureau of Animal Industry, was filed to 
dismiss the Federation as a petitioner on the basis that the Federation was 
not a handler, it is determined that since petitioners did not contest the 
application to dismiss the Federation as a party petitioner, it is the Serum 
Company rather than the Federation that might constitute an eligible 
petitioner and, accordingly, the application to dismiss is granted as to the 

Federation.* 






Page 












919 , ‘ 
Iowa Farm Bureau Federation and Iowa Farm Serum Company, of Des Moines, 


Iowa, petitioners pro se. Mr. John G. Leibert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 












ORDER OF DISMISSAL 
This is a proceeding under the Act of August 24, 1935, 49 Stat. 781 











905 et seg., 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 

I-IV cholera serum and hog-cholera virus. Petitioners, lowa Farm Bureau 
v= Federation and Iowa Farm Serum Company, filed a petition on May 
26, 1948, complaining of certain provisions of rules and regulations 

(13 F. R. 2253) adopted by the Control Agency for the administration 

ogg | of B. A. I. Order No. 361 (9 CFR, Part 131; 12 F. R. 5385) issued 
al under the act. The rules and regulations were approved by the Acting 





Secretary of Agriculture on April 21, 1948. 

On June 7, 1948, an order was entered (7 A. D. 445) denying peti- 
tioners’ request for suspension of the protested rules and regulations 
pending hearing and decision upon the petition. 











* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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On June 9, 1948, the Acting Chief, Bureau of Animal Industry, filed 
an application to dismiss the Iowa Farm Bureau Federation as a peti- 
tioner upon the general ground that the Federation is not a “handler” 
and is not eligible, therefore, to utilize the procedures provided for by 
7 U.S. C. 1946 ed. 608¢ (15) (A) and the applicable regulations there- 
under. No reply in opposition to the application to dismiss was filed, 

The petition recites that the lowa Farm Serum Company is affiliated 
with the Iowa Farm Bureau Federation and was organized and is 
being operated for the purpose of supplying hog-cholera virus and 
anti-hog-cholera serum and related products to its members. Appar- 
ently, then, if either petitioner is an eligible petitioner, it is the Iowa 
Farm Serum Company rather than the Iowa Farm Bureau Federation. 

Accordingly, the application to dismiss is granted as to the Iowa 
Farm Bureau Federation. 


(A. D. 1886) 


In re Stoux Crry Stock Yarps Company. P&S Doc. No. 425. Decided 
September 9, 1948. 


Increase in Rates and Charges—Effective Date of Order—Application of 
Section 4 (c) of Administrative Procedure Act 


Respondent’s request for an increase in certain of its rates and charges granted 
on a temporary basis subject to certain conditions set forth in a previous 
order with reference to the filing of quarterly reports and reduction of 
rates upon the basis of information contained in such reports, and, for good 
cause shown in this proceeding, the order herein is made effective in less 
than 30 days in accordance with section 4 (c) of the Administrative 
Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.), in which reasonable rates 
were prescribed for the respondent by an order dated December 13, 
1934. Supplemental orders have been entered from time to time, and 
by order dated March 19, 1947 (6 A. D. 179) the respondent was 
authorized to publish and file a tariff providing for temporary rates 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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and charges, which, by reason of the provisions of the order of Feb- 
ruary 24, 1948 (7 A. D. 132), are due to expire on March 24, 1950. 

By petition filed August 4, 1948, the respondent seeks to have some 
of the temporary rates and charges provided for in said order of March 
19, 1947 modified. The answer of the Production and Marketing 
Administration recommends that respondent’s petition be granted in 
view of the increased costs of operation generally and the prospect of 
declining receipts at the respondent’s stockyard. The answer also 
suggests that the modified rates and charges sought by the respondent 
be made effective until March 24, 1950, at which time all the other 
temporary rates and charges of the respondent are due to expire. 

The Livestock Branch recommends that the conditions set forth in 
the order of July 3, 1946, with reference to the filing of quarterly 
reports and reduction of rates upon the basis of information contained 
in said reports, continue to be in effect. 

Notice of the petition was published in the Federal Register on 
August 14, 1948 (13 F. R. 4712), and no protests have been received. 

Accordingly, subject to the conditions below, the respondent shall 
publish and file an amendment to Item No. 1 of Tariff No. 12 setting 
forth the following rates and charges in lieu of the corresponding rates 
and charges now in effect: 


YARDAGE 
Cents per head 
NTs oo So een aan e eee 65 
Calves (200 The: dr Une) once ee ee ecanees ea 38 
IN se acta ace eee arcana magna as anaes 2 
NN ONE I a ec tec etn ciao bp ca lo mtn nid hs oem ata 14 


EXCEPTIONS: 
(1) On slaughter livestock consigned direct to packers located at 
Sioux City, Iowa, the following yardage charges will apply: 
Cents per head 


hes i sn ccs lca lech econ ang lc nab ea F 
Caves CARD TG: OF WRROR ner oes te ree See 19 
I i a er ee 11 


TMI OR ec ec ae war ca escalate 


(4) On so-called “plants” or resales by commission firms, an addi- 


tional yardage charge will be made as follows: 
Cents per head 


A a cn a ee rect ea oe 65 
Crouercie. CAG ihe. cP Waa ne 38 
SI a a cas a sg es pecans ca mec dst wc Sr aerate 22 
OGY OR QOMUN a6 ae ee eee ee 14 


(5) On all resales and/or reweighs, other than “plants” or resales 
by commission firms, an additional yardage charge will be made as 
follows: (See note below) 

80984448 —_2 
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"FSW, co. . ~ Cents per head 


EXCEPTIONS: On all resales and/or-reéwerzhe rect to country 
purchaser for immediate shipment to country poir for feeding, -an 
additional yardage charge will be made as follows: See note be!iow) 

Cents per head 
NN es an accent neice -w === --------------------- 
A a ed ce pnecstan ates inked aes nica Sealant 

Note.—Additional yardage charges provided in paragraph 5, and _ppeention 
thereto, will be waived on livestock consigned direct to dealer _. at full 
yardage has already been collected. 4 
Nochange or modification is made in any of thg,,,yarrates and charges 
contained in Item 1 of the respondent’s Tariff No. 12. 

The for-zoing rates and charges by the respondent shall remain in 
effect until March 24, 1950, unless hereafter modified by order. The 
conditions set forth in the order of July 3, 1946, with reference to the 
filing of quarterly reports and reduction of rates upon the basis of in- 
formation contained in said reports, shall continue to be in effect. 

The respondent, which must prepare for and be ready to comply with 
this order on its effective date, has requested that it become effective at 
the earliest possible date. The Packers and Stockyards Act provides 
that orders of this nature shall not be effective in less than five days 
after the date thereof and that no changes shall be made in rates and 
charges except after ten days notice to the public by the person making 
the change, unless the Secretary of Agriculture for good cause allows 
the change on less notice. Any undue delay in making the order effec- 
tive may adversely affect marketing facilities. Accordingly, good 
cause is found for making this order effective in less than 30 days. 
Therefore, this order shall become effective on the eleventh day after 
service upon the respondent or its attorney. Copies hereof shall be 
served by registered mail or in person. 


(A. D. 1887) 
Inre A. C. Fem. P&S Doc. No. 1735. Decided September 14, 1948. 


Order Postponing Effective Date of Suspension of Respondent’s Registration 


Effective date of the suspension of respondent’s registration ordered postponed 
until further order. 


Mr. E. J. Blair, of Chicago, Illinois, for respondent-petitioner. 
Decision by Thomas J. Flavin, Judicial Officer. 


we 
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ORDER POSTPONING EFFECTIVE DATE OF SUSPENSION 


Pending actio: the petition for reconsideration filed on. Sep- 
tember 13, 1948; fixes proceeding, the effective date of the suspension 
of respondent’s pyMistr ation ordered on August 26, 1948, is postponed 
until further ogy *,-:, 


(A. D. 1888) 


In. ~7o R. Mitten. P&S Doc. No. 1741. Decided September 14, 
194 


Order Postponing Effeci:.e Date'of Suspension of Respondent’s Registration 


Same as 7 A. D. 866, ante. = ary, 


Messrs. Peter V. Fazio and John J. Toohey, of Chicago, Illinois, for respondent- 
petitioner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER POSTPONING EFFECTIVE DATE OF SUSPENSION 


Pending action on the petition for reconsideration filed on Sep- 
tember 13, 1948, in this proceeding, the effective date of the suspension 
of respondent’s registration ordered on August 26, 1948, is postponed 
until further order. 


(A. D. 1889) 


Cietus L. Biver v. Propucers Livestock Commission ASSOCIATION 
AND St. Louis NATIONAL Stockyarps. P&S Doc. No. 1809. De- 
cided September 20, 1948. 


Dismissal of Complaint for Reparation—Failure to Prove Irregularity in 
Weighing and Handling of Hogs 


Complaint for reparation alleging that the handling and the sale of complainant’s 
hogs consigned to respondent commission company were irregular, dismis- 
sed, on the ground that the complainant’s evidence failed to establish that 
there was any inaccuracy in the scale on which the hogs were weighed, that 
the hogs were mixed with other hogs at the stockyards, or that there was 
any irregularity in the weighing or handling of the hogs, and that com- 
plainant’s weights as estimated by witnesses cannot be accepted as over- 
riding the scale weights.* 


Mr. Cletus L. Biver, of Belleville, Illinois, complainant pro se. Producers Live- 
stock Commission Association and St. Louis National Stockyards Company, 
both of National Stockyards, Illinois, respondents pro se. Mr. Casper M. 
Murphy, Presiding Officer. 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparations proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted by complaint 
filed on December 5, 1947. The complainant seeks reparations in the 
sum of $1,054.70 which he alleges represents the proceeds due on 61 
head of hogs consigned to the Producers Livestock Commission As- 
sociation at the stockyards operated by the St. Louis National Stock- 
yards, a corporation, at National Stock Yards, Illinois. 

Respondents each filed an answer alleging that the handling and the 
sale of complainant’s hogs were regular in all respects and that com- 
plainant received the correct amount for his hogs. An oral hearing 
was held at St. Louis on May 12, 1948 before Casper M. Murphy, 
Presiding Officer. The complainant appeared pro se, and the Pro- 
ducers Livestock Commission Association and the St. Louis National 
Stockyards were represented by Mr. H. D. Wright and Mr. Gilbert 
Novotny, respectively. 

The 61 hogs were weighed in 3 drafts on September 8, 1947. Ac- 
cording to the scale tickets, 54 head averaged 21714 pounds and were 
sold for $30 per cwt., and the remaining 7 head averaged 162 pounds 
and were sold for $28 per cwt. In his complaint, Mr. Biver contends 
that the 54 head should have weighed on an average 275 pounds and 
that the 7 head should have weighed on an average 210 pounds and 
that all should have sold for $30 per cwt. The amount of his claim 
is computed on the basis of those weights and that price. 

Complainant, to establish his contention, presented the testimony 
of himself and other witnesses who had seen the hogs at frequent 
intervals over the fattening period, including the testimony of a high 
school vocational agricultural teacher under whose supervision the 
complainant as a veteran was taking on-the-job training. One hog 
from the same lot as the 61 head here involved was slaughtered by 
Streck Bros. Packing Company in Belleville, Illinois, on the first day 
of August 1947 and at that time weighed 260 pounds. The complain- 
ant had a lot of 75 hogs, and before sending the 61 head here involved 
to market, the complainant sorted out and kept at home 14 hogs which 
he considered too light for sale at that time and two of which weighed 
269 pounds the next day. 

The hog salesman for the consignee estimated the weight of the 61 
hogs to average about 220 pounds at 7:00 a. m. on September 8, 1947. 
He testified that the 54 head were sold to a buyer who buys medium 
weight butcher hogs for eastern packers, such hogs weighing on the 
average about 220 pounds. There was an agreement with this buyer 
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that hogs weighing less than 160 pounds should be sorted out and not 
purchased by him. The 7 hogs which were weighed separately were 
segregated in accordance with this agreement and were purchased 
by another buyer. 

An investigation of the transaction by Frederick H. Figge, market- 
ing specialist for the Packers and Stockyards Division, disclosed no 
irregularity in the handling or sale of complainant’s hogs. His report 
states that the scale on which the hogs were weighed was tested on 
July 18, 1947, and was found to be in proper weighing condition and 
and that it had been balanced at 9:51 a. m. on the morning of the sale. 
The complainant’s hogs were weighed at about 10:00 a.m. There 
was other evidence introduced which tends to show the absence of any 
irregularity. 

Complainant offered in evidence a signed written statement of C. H. 
Streck concerning the weight of the one hog which was slaughtered 
in August, referred to above, and a locker ticket from St. Clair Ice 
Company showing the dressed weight of the same hog. These were 
excluded by the Presiding Officer, which ruling is correct and is ap- 
proved. It may be said, however, that the signed statements were 
merely corroborative of complainant’s oral testimony and that their 
admission would have been harmless and would not have varied the 
outcome of this proceeding. 


FINDINGS OF FACT 


1. The complainant, Cletus L. Biver, is an individual and resides on 
Route 3, Belleville, Illinois. 

2. Respondent, Producers Livestock Commission Association, is a 
corporation engaged in the business of selling livestock on a commission 
basis at National Stock Yards, Illinois. 

3. Respondent, St. Louis National Stockyards, is a corporation 
which operates the St. Louis National Stock Yards, a posted stockyard 
at National Stock Yards, Illinois. 

4. On September 7, 1947, complainant delivered 61 head of hogs 
in three loads by his own truck to the stockyards of the St. Louis Na- 
tional Stockyards, consigned to the Producers Livestock Commission 
Association. One load of 25 hogs was unloaded at about 8:30 p. m., 
one load of 20 head was unloaded at 10:00 p. m., and the third load 
of 16 head at 11:40 p.m. The hogs were of mixed breed and color 
and all except 13, which had been purchased about April 1, 1947 from 
respondent, Producers Livestock Commission Association, were far- 
rowed on complainant’s farm in February of the same year. 

5. The three loads were yarded by the receiving clerk of the stock- 
yards company in the trucking division of the yards immediately be- 
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hind the unloading chutes in pens numbered 160, 159, and 158, respec- 
tively. Motor truck bills of lading reflecting each load were prepared 
and delivered to complainant. 

6. Shortly after the last load arrived, the agent of the consignee, 
Russell King, drove the hogs from these pens past the “gooseneck” 
shanty where a count was made by the yard company employee and 
the number of the drive was entered on the commission firm’s copy of 
the bill of lading. The hogs were yarded in pens assigned to the 
Producers Livestock Commission Association and were fed. 

7. All of the hogs were weighed about 10:00 a. m. on September 8, 
1947, on Scale No. 17W in three drafts. The scale tickets show that 
the first draft consisted of 30 hogs, and weighed 6,370 pounds or an 
average of 21214 pounds per hog; the second draft of 24 hogs weighed 
5,375 pounds or an average of 224 pounds per hog; and the remaining 
7 hogs weighed 1,135 pounds or an average of 162 pounds per hog. 


CONCLUSIONS 


1. Complainant has failed to establish that there was any inaccuracy 
in the scales on which the hogs were weighed, that the hogs were con- 
fused with other hogs at the stockyards, or that there was any irregu- 
larity in the weighing or handling of the hogs. In the absence of any 


showing of irregularity on the part of respondents or inaccuracy of the 
scales, the complainant’s weights as estimated by witnesses cannot be 
accepted as overriding the scale weights. 


ORDER 


The relief requested by the complainant is denied and the complaint 
is dismissed. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1890) 


Wuiuum J. Wetcu v. Harotp Burnuam. P&S Doc. No. 1795. De- 
cided September 29, 1948. 


Final Decision and Order—Expiration of Time for Filing Petition for 
Reconsideration 


Where respondent failed to file his petition for reconsideration on the expira- 
tion of the extension of time twice granted to him for filing the petition, the 
decision and order of July 18, 1948, awarding complainant reparation for 
failure of respondent to pay for live poultry purchased from complainant, 
constitute the final decision and order in this proceeding. 
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Messrs. Theriault & Joslin, of Montpelier, Vermont, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


On July 8, 1948 (7 A. D. 532), reparation was awarded to complain- 
ant under the Packers and Stockyards Act, 1921, as amended (7 U.S. 
C. 1940 ed 181 et seq.), for failure of respondent to pay for live poul- 
try purchased from complainant. Respondent twice asked for and 
was granted extensions of time for the filing of a petition for reconsid- 
eration. The second extension expired on September 15. No petition 
for reconsideration has been filed. Accordingly, the decision and 
order of July 8, 1948, are undisturbed and constitute the final decision 
and order in this proceeding. 


(A. D. 1891) 


Jack Boxes v. L. YuKon anv Sons Propuce Co., Inc. PACA Doe. 
No. 4678. Decided September 9, 1948. 


Dismissal—F. O. B.—Suitable Shipping Condition—Evidence 


In an f. o. b. contract of sale of two carloads of tomatoes which were accepted at 
destination without objection until approximately three days later when the 
claim was made that shipper failed to deliver produce in suitable ship- 
ping condition, it is held, that the evidence fails to show that the tomatoes 
were not in suitable shipping condition and the complaint should be 
dismissed. * 


. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Hershel 
Goodman, of Kansas City, Missouri, for respondent. Mr. Cloyd L. Stewart, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U. S. 
C. 1946 ed. 499a et seg.). Informal complaint was made to the Regula- 
tory Division, Fruit and Vegetable Branch, on June 24, 1946, and a 
formal complaint was filed on July 30, 1946. A copy of the formal 
complaint and a copy of the report of investigation made by the Reg- 
ulatory Division were served on the respondent by registered mail on 
November 4, 1946. On the same day, a copy of the report of investiga- 
tion was likewise served on complainant’s attorney. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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In the formal complaint it is alleged that on or about June 12, 1946, 
complainant contracted to sell and respondent to purchase two car- 
loads of U. S. No. 1 tomatoes at the agreed price of $2.50 per lug, and 
that complainant thereafter tendered to respondent at Kansas City, 
Missouri, two carloads of tomatoes (cars PFE 15982 and PFE 96744) 
which had been shipped from Frankston, Texas, on June 10, 1946, 
and at that time graded U.S. No. 1. It is further alleged that respon- 
dent accepted delivery in compliance with the aforesaid contract of 
sale but has failed and refused to pay the full agreed purchase price. 
An award of reparation is requested in the amount of $750, the alleged 
balance of the purchase price. 

Respondent filed an answer on February 18, 1947, in which it denies 
any liability to complainant in connection with the shipments in- 
volved in this proceeding. An oral hearing was requested by 
respondent. 

The oral hearing was held in Kansas City, Missouri, on October 28, 
1947. Complainant did not appear at the hearing and was not repre- 
sented by counsel. At complainant’s request and without objection 
by respondent, Federal certificates covering inspections of the ship- 
ments at loading point on June 10, 1946, were admitted in evidence. 
The only witness who testified at the hearing was Ben Yukon, vice 
president of respondent. 

At the hearing, respondent’s attorney stated respondent’s position 
and contentions in this case. The facts of the transaction, as outlined 
by him, were that on June 12, 1946, Jack Boles called Ben Yukon by 
long distance telephone, offering for sale two carloads of tomatoes then 
in transit at $2.50 per lug, f. o. b. Jacksonville, Texas; Yukon inquired 
concerning the grade, quality and condition and Boles replied that the 
tomatoes, at the time of shipment, June 10, 1946, graded U.S. No. 1 or 
better, and Yukon agreed to purchase the shipments. The attorney 
further stated that, immediately upon arrival of the two shipments at 
Kansas City, respondent made a doorway inspection, ordered the car- 
rier to re-ice the cars and deliver them to its private track for unload- 
ing, and forwarded two checks to complainant in payment of the ship- 
ments; that on June 18 respondent unloaded the shipments, was dis- 
turbed at the condition of the tomatoes as revealed by its more thor- 
ough examination, and ordered Federal inspections which certified the 
tomatoes to be 80 percent U. S. No. 1; and that respondent stopped pay- 
ment on the checks, but subsequently paid the agreed price for PFE 
96744, and the price of PFE 15982 less a deduction of $750 for an al- 
leged loss of 50 cents per lug for the 1,500 lugs involved in the two ship- 
ments. The contentions of respondents are stated to be (1) the words 
“U.S. No. 1 or better” signify that the tomatoes have less defects and 
decay than ordinarily permitted for the U. S. No. 1 grade and (2) 
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it is impossible to make a complete inspection of produce by what is 
known in the trade as a doorway inspection, that is, an inspection 
limited to lugs in the doorway and in the top layer, and for that reason 
respondent did not request Federal inspection sooner. 

Respondent’s attorney explained that the $750 deducted and with- 
held from the purchase price by respondent as its loss is the difference 
between $3.75, the average of the market prices for U. S. No. 1 grade 
tomatoes quoted in the Department market news reports for Kansas 
City, and $3.1214, the average of the market prices for tomatoes grad- 
ing 85 percent of U.S. No. 1 grade. 


FINDINGS OF FACT 


1. Complainant, Jack Boles, is an individual whose address is Frank- 
ston, Texas. 

2. Respondent, L. Yukon and Sons Produce Co., Inc., is a corpora- 
tion whose address is 403-405 Walnut Street, Kansas City, Missouri. 
Respondent was licensed under the act at the time of the transaction 
involved in this proceeding and is now so licensed. 

3. On June 12, 1946, complainant contracted, in the course of inter- 
state commerce, to sell to respondent two carloads of tomatoes which 
complainant represented as having been shipped from Texas on June 
10, 1946, and at the time of shipment graded U.S. No.1. The agreed 
purchase price was $2.50 per lug f. o. b. shipping point. 

4. Cars PFE 15982 and 96744 were shipped from Frankston, Texas, 
on June 10,1946. Federal inspections were made that same day, prior 
to shipment. Each certificate states that the carload was manifested 
as containing 750 lugs; and that “Quality and condition: Stock mature 
green, firm, clean, well to fairly well formed; smooth to fairly smooth ; 
no decay ; grade defects average within tolerances” and “Grade: U. S. 
No. 1.” 

5. The two carloads of tomatoes were ordered diverted by complain- 
ant to respondent at Kansas City, Missouri. Car PIE 96744 arrived 
on June 15, at 6:50 a. m., and PFE 15982 arrived on June 16, at 3:45 
a. m., and in both instances respondent was notified on June 16 of the 
arrival. On June 16, Sunday, respondent inspected lugs in the door- 
way and top layers of each carload, and found no fault with the toma- 
toes. Respondent forwarded to complainant two checks in payment of 
the purchase prices. The carrier was ordered to ice the shipments and 
deliver them to respondent’s private siding. 

6. On June 18, respondent unloaded the lugs from car PFE 15982 
and forwarded to complainant the following telegram : 

“JUST BROKE TOMATOES QUALITY VERY POOR DON’T THINK 
GRADE USONES DO YOU HOLD GOVERNMENT INSPECTION WE GET- 
TING GOVERNMENT INSPECTION HERE.” 
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7. The tomatoes unloaded from car PFE 15982 into respondent’s 
place of business were Federally inspected on June 18, 1946, at 12:25 
p.m. The certificate contains the following: 

“Quality : Stock generally smooth, clean, meaty and fairly well formed. Grade 
defects average 7%, consisting of scars, growth cracks and misshapen stock. 

“Condition: Approximately 45% mature green, 40% turning and 10% ripe and 
firm. From 3 to 16%, average approximately 10% shoulder scars, bruises and 
sunken areas. In some lugs no decay but in most lugs 3 to 10%, average 4%. 
Decay is Bacterial Soft Rot. 

“Grade: Stock now fails to grade U. S. No. 1 only account of condition scars. 
Now approximately 80% U. S. No. 1 quality.” 


.8. A Federal inspection was made of car PFE 96744 at Kansas 
City, Missouri, on June 18, 1946, at 12:55 p.m. The certificate of this 
inspection states that two of the hatch covers were open and two were 
closed; two plugs were in and two were out; and the bunkers were 
empty of ice. The certificate, which states that the inspection was 
limited to the two upper layers, contains the following: 

“Quality: Stock fairly well formed, clean, meaty and generally smooth. Grade 
Gefects average 5% consisting of growth cracks, scars, and misshapen stock. 

“Condition: Approximately 35% mature green, 30% turning and 30% ripe and 
firm. From 3 to 13%, average 10% shoulder scars, checks, bruises and sunken 
areas. In some lugs no decay but in most lugs from 3 to 13%, average 6%. 


Decay is Bacterial Soft Rot. 
“Grade: Stock now fails to grade U. S. No. 1 only account of condition factors. 


Now approximately 80% U.S. No. 1 quality.” 


9. On or about June 18, 1946, respondent stopped payment on the 
checks forwarded to complainant for the purchase prices of the two 
shipments. After a lengthy discussion between the parties as to 
the dispute, it was agreed that respondent would pay the purchase 
prices less a deduction of $750 for the loss respondent claims it sus- 
tained on both shipments, leaving the dispute as to this amount for 
settlement in a proceeding under the act. 

10. The formal complaint was filed on July 30, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The agreement entered into by the parties for the purchase and sale 
of the tomatoes herein was handled by telephone and was not confirmed 
in writing. There is now a disagreement between the parties, con- 
cerning the understanding reached by them with respect to the grade 
and quality of the tomatoes. In a telegram dated June 24, 1946, a 
photostatic copy of which is in the Department’s report of investiga- 
tion, complainant stated the tomatoes were sold as U.S. No. 1. At the 
oral hearing, Ben Yukon testified that Jack Boles said, in their tele- 
phone conversation of June 12, that he had two carloads of U. S. 
No. 1 fancy tomatoes and they would be better than U.S. No.1. Yukon 
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appears to contend that this warranty relates to the quality of the 
tomatoes on June 12, the date of purchase, and, therefore, the quality 
shown by the Federal certificate on the date of shipment, June 10, is 
not material. 

The Federal certificates of inspection made of the two carloads at 
shipping point in Texas on June 10 disclose that the tomatoes graded 
U. S. No. 1 with no decay. Since the results of these inspections 
were known to complainant on June 12, it is reasonable to assume that 
he disclosed this information to Ben Yukon. Yukon admitted that 
he was told the shipments were in transit. On June 18, respondent 
sent a telegram to complainant reading, in part, “Don’t Think Grade 
USONES Do You Hold Government Inspection.” Respondent's tele- 
gram of June 24 reads: “PFE 15982 96744 We Received Wired Fed- 
eral Inspection This Does Not Prove Our Estimation Tomatoe 
USONE Suitable Shipping Condition Unless You Willing Make 
Some Adjustment Satisfactory You Handle With Washington.” On 
the basis of the evidence of record it is concluded that complainant 
represented to respondent in the telephone conversation on June 12 
that the two carloads of tomatoes had been shipped from Texas on 
June 10, and at the time of shipment graded U. S. No. 1. 

Respondent’s real contention appears to be that the tomatoes were 
not in suitable shipping condition. Admittedly, this contention, a 
matter of defense, was not pleaded in the manner which it should 
have been. Nevertheless, this was the position taken by respondent 
in the telegram dated June 24, which has been already quoted, and 
again in a telegram to the Department on June 25, where respondent 
says: “We Feel Justified Considering Inspections In Belief Tomatoes 
Not in Suitable Shipping Condition and We Entitled To Minimum 
of 50 cents Lug Discount.” 

Suitable shipping condition in connection with rolling carloads of 
produce means that the produce, at the time of sale, is in a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale (7 CFR, Cum. 
Supp., 46.24 (j) and (k)). Ben Yukon testified that the shipments 
were initially iced at loading point and two tons of ice were placed 
in each car on arrival. He testified further that tomatoes which are 
at the time of shipment in very fine condition and with no latent 
diseases would not deteriorate abnormally in a six-day transit move- 
ment and such tomatoes may be held safely for about two weeks. 
Yukon testified also that his inspection of car PFE 15982 on June 18 
showed some decay in the tomatoes, most of which was shoulder bruis- 
ing, a disease not detectable when the tomatoes are green but develops 
as the tomatoes ripen. 

The evidence shows that both carloads of tomatoes graded U. S. 


x 
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No. 1 when shipped June 10. Reports of limited inspections made 
by the Western Weighing and Inspection Bureau on June 16, note 
“Minor field scars and blemishes” and “no decay found.” Federal 
inspections on June 18 found an average of 10 percent shoulder bruises, 
scars, and sunken areas in each shipment, and decay averaging 4 per- 
cent in the unloaded shipment and 6 percent in the two top layers of 
the carload. Since the amount of decay is usually higher in the top 
layers of a carload, it is probable that the decay in each shipment 
averaged not more than 4 percent on June 18. 

The Federal inspections, upon which respondent iia: were made 
two days after the arrival of one carload and three days after the 
arrival of the other. There is no doubt that at the times of arrival the 
amount of decay and other condition factors were somewhat less than 
that shown in the Federal certificates. Furthermore, the reports of the 
Western Weighing and Inspection Bureau show that on June 18, 48 
lugs were found broken in one carload and 28 broken lugs in the other 
carload. This indicates that some of the bruising may have occurred 
in transit. On the basis of the record, it is concluded that respondent 
has failed to prove by a preponderance of the evidence that the toma- 
toes were not in suitable shipping condition at the time of shipment 
and at the time of purchase. 

Under the facts as presented in this proceeding, it must be held that 


respondent’s failure to pay complainant the full amount of the contract 
purchase prices for the shipments here in controversy was without 
reasonable cause and in violation of section 2 of the act. Reparation 
should be awarded complainant for the unpaid balance of the agreed 
purchase prices and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $750, with interest thereon at 5 percent 
per annum from June 17, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 1892) 


Fruir Distrisutors v. J. J. Wuirenurst. PACA Doc. No. 5001. 
Decided September 9, 1948. 


Rejection Without Reasonable Cause—Default—Failure to Pay Proceeds From 
Resale—Damages 


Where complainant inadvertently paid the draft for a carload of potatoes which 
was rejected and respondent failed to answer the complaint filed for recovery 
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of the purchase price, it is held, that the report of investigation indicates that 
the potatoes met the contract requirements when they were rejected by 
complainant without reasonable cause, and complainant, therefore, is entitled 
to recover only the net proceeds received by respondent on resale of the 
produce.* 


Mr. Fred Stua, of Cleveland, Ohio, for complainant. Mr. John T. Pearson, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 
et seg.). An informal complaint was filed on August 1, 1947, and a 
formal complaint was filed on December 23, 1947, alleging that com- 
plainant erroneously paid for a carload of potatoes after refusing to 
accept delivery and respondent thereafter diverted the shipment else- 
where but has failed ever since to return any part of the sum so received 
from complainant. 

A copy of the report of investigation made by the Branch was served 
on complainant by registered mail on July 2, 1948, and on the same day 
a copy of the formal complaint and a copy of the report of investigation 
were likewise served on respondent. In a letter which accompanied 
the formal complaint when it was served upon respondent, it was ex- 
plained that failure to answer within 20 days after receipt of such 
notice would constitute a waiver of oral hearing and would also be 
deemed to be an admission of the truth of the statements made in the 
complaint, as provided in the rules of practice (7 CFR, 1945 Supp., 
47.8(c)). Notwithstanding such notice, respondent has failed to 
answer the complaint which, therefore, is disposed of on the basis of 
respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herman Williams and 
Ralph Klaus, trading as Fruit Distributors, whose address is Spring 
and Central Streets, Lima, Ohio. 

2. Respondent, J. J. Whitehurst, is an individual whose address is 
James Street, Mt. Olive, North Carolina. At the time of the trans- 
action involved in this proceeding, respondent was licensed under the 
act. 

3. On or about June 10, 1947, complainant contracted in interstate 
commerce to purchase and respondent to sell one carload of 300 bags 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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of U.S. No. 1 Size A, North Carolina Cobbler potatoes, at the agreed 
price of $3.35 per 100-pound bag, delivered at Lima, Ohio. 

4. The aforesaid sale was negotiated by the Tri-State Sales Agency 
of Pittsburgh, Pennsylvania, acting as agent for both complainant and 
respondent. 

5. On or about June 10, 1947, respondent shipped a carload of 300 
100-pound bags of U. S. No. 1 Size A Cobbler potatoes, in car WFE 
67025, from loading point in the State of North Carolina in interstate 
commerce to Lima, Ohio, where delivery was tendered to complainant 
under the aforesaid contract. Complainant refused to accept the ship- 
ment after examination on June 17, 1947, because of the claim that it 
failed to grade U.S. No. 1. No certificate of inspection has been sub- 
mitted to show the grade or condition of the potatoes on arrival of the 
shipment at that destination. 

6. After complainant refused to accept delivery of the shipment, 
respondent diverted it to Detroit, Michigan, where a Morrow inspec- 
tion on June 20, 1947, and a Railroad Perishable Inspection Agency 
report on the following day, failed to show a condition which would 
warrant the conclusion that the potatoes were not up to contract re- 
quirements on arrival at Lima, Ohio. 

7. Complainant inadvertently paid respondent’s draft for the agreed 
purchase price of $827.52. Respondent resold the potatoes at Detroit, 
Michigan, on or about June 21, 1947, for net proceeds of $784.55, ex- 
clusive of inspection fee. Respondent has made no payment to com- 
plainant on account of this shipment. 

8. The formal complaint was filed on December 23, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of oral hearing and an admission of the facts alleged in the 
complaint. § 47.8 (c) of the rules of practice (7 CFR, 1945 Supp., 
47.8 (c)). 

Respondent’s constructive admission of complainant’s allegation 
that the potatoes failed to grade U. S. No. 1 at Lima, Ohio, is not con- 
clusive. Under § 47.7 of the rules of practice (7 CFR, 1945 Supp. 
47.7) any information contained in the report of investigation is con- 
sidered as part of the evidence in the proceeding. Here the evidence 
contained in the report of investigation indicates that respondent 
tendered delivery of a carload of potatoes which met contract require- 
ments. The potatoes graded U.S. No. 1 at shipping point, as disclosed 
by a certificate of Federal inspection made the day the potatoes were 
shipped by respondent. Since this was a delivered sale, however, it 
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was necessary that the potatoes grade U. S. No. 1 at destination, Lima, 
Ohio, in order to meet contract requirements. There is no record of 
an inspection by a disinterested party or agency at that point. 

Respondent alleges that on arrival of the shipment at Lima, Ohio, 
“Inspection revealed that the car showed from nothing to 12, averag- 
ing approximately 6% decay for the entire lot which would fail to 
grade U. S. No. 1,” but offered no inspection certificate as proof. 
After respondent rejected the car it was diverted to Detroit, Michigan, 
where, on June 21, approximately two days after the rejection, a 
report of inspection was made by the Morrow Inspection Service. 
This report states, under the heading “Decay”: “Most bags less than 
1%, few bags 3 to 5%, Occasional bag 8-10%, bacterial soft rot.” 
Likewise, a certificate of inspection made by the Railroad Perishable 
Inspection Agency at Detroit, Michigan, on June 21, 1947, fails to 
support complainant’s allegation of decay at Lima, Ohio, in excess 
of the tolerance for the U. S. No. 1 grade. The certificate covering 
the latter inspection at Detroit contains the following statement con- 
cerning condition : 

“Firm and fresh. Dry. In ‘B’ end of car sacks are dry, potatoes sound. In 

‘A’ end of car 70% of sacks are wet spotted and none to 10% average 3% decay. 
Decay is wet Fusarium following heat scald lesions or Bacterial decay.” 
On the basis of these inspection reports, it is concluded that com- 
plainant has failed to prove that respondent did not tender delivery 
of potatoes which would meet contract requirements at the destina- 
tion specified in the agreement entered into by the parties. The re- 
jection of the shipment, therefore, was without reasonable cause and 
any loss sustained by respondent as a result of such rejection must be 
charged to complainant and deducted from the original contract price 
held by respondent. 

The potatoes were resold at Detroit, Michigan, by Andrews Bro- 
thers of Detroit, Inc., for $1,139.70. After deducting freight and 
other proper charges, net returns on the car amounted to $784.55. 
An inspection charge of $1 is not allowed since this is an expense to 
secure evidence or proof. United Fruit and Produce Company v. 
Mailloux Fruit and Produce Company, Inc., 4 A. D. 578. Having 
paid the contract purchase price, complainant is entitled to the net 
proceeds on resale. Respondent’s failure to pay over such proceeds 
promptly, was a violation of the act. Reparation should be awarded 
complainant in the amount of $784.55, with interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $784.55, with interest thereon at 
5 percent per annum from August 1, 1947, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1893) 


TropicAL ENTERPRISES CoRPORATION v. BuLanp Fruir Company. 


PACA Doc. No. 5007. Decided September 9, 1948. 
Failure to Pay Balance of Purchase Price—Default 


- Where respondent inspected, purchased and accepted delivery of three truck- 
loads of bananas but failed to pay complainant the full amount of the 
agreed purchase price and failed to answer the complaint, it is held, that 
the failure to answer constitutes an admission of the truth of the allega- 
tions in the complaint and reparation should be awarded complainant for 
the unpaid balance of the contract purchase prices, with interest.* 


Mr. Harold Ungerleider, of Miami Beach, Florida, for complainant. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.), for the recovery of 
reparation in the amount of the unpaid balance of the contract pur- 
chase price for three truckloads of bananas. Informal complaint was 
made to the Regulatory Division, Fruit and Vegetable Branch, on 
March 30, 1948, and a formal complaint was filed on May 18, 1948. 

A copy of the report of investigation made by the Branch was 
served on complainant’s attorney by registered mail on July 16, 1948. 
On the same day, a copy of the report of investigation and a copy of 
the formal complaint were likewise served on respondent. In a letter 
which accompanied the formal complaint when it was served upon 
respondent, it was explained that failure to answer within 20 days 
after receipt of such notice would constitute a waiver of oral hearing 
and would also be deemed to be an admission of the truth of the 
statements made in the complaint, as provided in the rules of prac- 
tice. Notwithstanding such notice, respondent has failed to answer 
the complaint which, therefore, is disposed of on the basis of re- 
spondent’s default. 


FINDINGS OF FACT 


1. Complainant, Tropical Enterprises Corporation, is a corpora- 
tion whose address is post office box No. 2464, Miami, Florida. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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2. Respondent, Robert B. Bland, is an individual doing business 
as the Bland Fruit Compay, 1545 Shephard Street, Indianapolis, 
Indiana, but whose last known post office address is 6013 Vermillion 
Boulevard, Apartment A, New Orleans, Louisiana. At the time of 
the transaction herein complained of, respondent was licensed under 
the act. 

3. On or about December 8, 1947, complainant contracted in inter- 
state commerce to sell and respondent to purchase three truckloads of 
bananas at the agreed price of $6.75 per hundred pounds, or $4,909.74 
for the three truckloads, f. 0. b. acceptance final at Miami, Florida, 
where respondent inspected and accepted each of the three truckloads 
on the date of purchase. 

4, Complainant states that the destination of the three truckloads 
of bananas was Chicago, Illinois, but there is evidence to show that 
one of the truckloads was actually shipped to Indianapolis, Indiana. 

5. Respondent has paid $3,357.76, thus leaving $1,551.98 due and 
owing to complainant for the recovery of which complaint was filed 
in this proceeding. 

6. Formal complaint was filed on May 18, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts as alleged in the complaint. § 47.8 
(c) of the rules of practice (7 CFR, 1945 Supp., 47.8 (c) ). 

The failure and refusal of respondent to pay complainant, in full, 
the agreed purchase price for the three truckloads of bananas involved 
in this proceeding after personal inspection and acceptance at loading 
point was, and is, in violation of §2 of the act. Reparation should 
be awarded complainant in the sum of $1,551.98, which represents the 
unpaid balance, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,551.98, with interest thereon at five 
percent per annum from December 8, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


809844—48——_3 
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PACA Doc. No. 4753.* Decided September 10, 1948. 
Dismissal—Failure to Prove Alleged Overcharge—OPA Regulations 


Where respondent, as a growers’ sales agent, sold carloads of potatoes to com- 
plainant at a price “f. o. b. ceiling, cash, acceptance shipping point final,” and 
“subject to Government regulations,’ and the potatoes were shipped and 
invoiced to complainant at the OPA ceiling price, plus 10 cents per ewt. bag 
hauling charge from country shipping point to loading station and a 5 cent 
per bag shipper’s mark-up, which potatoes complainant accepted on arrival 
and paid the invoice prices, but the hauling charge and the shipper’s mark-up 
he paid under protest, and later sought to recover the total alleged over- 
charge, it is held, that the complaint should be dismissed since complainant 
failed to sustain its contention that respondent unlawfully overcharged, 
under OPA regulations, for the produce shipped.** 


Statutes—Construction and Interpretation—OPA Regulations—Ceiling Price— 
Article II, Section 9 (b), Revised Maximum Price Regulation 271 


Article II, Section 9 (b), Revised Maximum Price Regulation 271 permitted, but 
did not require a buyer to agree to pay hauling charges in a case at hand, 
and allowed a buyer who paid such charges to add the amount to the “ceil- 
ing price,” and in sales of potatoes by country shippers through a broker 
or growers’ sales agent, the regulations provide, the maximum price should 
be the maximum price f. 0. b. country shipping point, plus 5 cents per cwt.** 


. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Nat Brown, 
of Stockton, California, for respondent. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


The complaint in this reparation proceeding was filed on October 
3, 1946, pursuant to the provisions of the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.). Complainant 
seeks to recover from the respondent alleged overpayments made in 
connection with certain carlots of potatoes shipped during July and 
August 1945. Complainant alleges that on or about June 9, 1945, by 
contract in writing, complainant entered into an agreement with re- 
spondent for the purchase of 50 cars of U. S. No. 1, Size A, or 85 
percent U. S. No. 1 Commercial, washed, long white potatoes, at the 
price of “f. 0. b. ceiling,” cash, acceptance shipping point final, ship- 
ments to be made from the * * * district in * * * to com- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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plainant at * * *;that the contract was negotiated by * a ey 


broker, at * * *, who acted in the transaction as the agent of re- 
spondent ; and that respondent shipped during the months of July and 
August 1945, 15 cars of potatoes pursuant to said contract. It is fur- 
ther alleged in the complaint that, subsequent to the shipment of the 
15 cars of potatoes herein referred to, complainant and respondent 
entered into an agreement to cancel the remainder of the contract cov- 
ering 35 cars of potatoes. Complainant states that respondent charged 
the complainant 5 cents per bag procurement brokerage and a 10-cent 
per bag hauling charge in addition to the f. o. b. price then in effect, 
contrary to the terms of the contract; that each of the 15 cars 
contained 400 sacks, or a total of 6,000 sacks, of potatoes for which 
respondent overcharged complainant the total sum of $900. Com- 
plainant further avers that, upon arrival of the potatoes at destination, 
complainant accepted the commodity in compliance with the invoices 
furnished by respondent, but did so under protest, in accordance with 
previous telegraphic correspondence. Complainant alleges that the 
claimed overcharge was a violation by respondent of section 2 of the 
act and seeks to recover damages in the amount of $900. 

On June 16, 1947, respondent filed an answer, denying that he has 
violated the Perishable Agricultural Commodities Act and denying 
that he owes the complainant any amount whatsoever, averring that 
the 10-cent per sack hauling charge and the 5-cent procurement broker- 
age were lawful charges authorized by the Office of Price Administra- 
tion and agreed to by the complainant at the time the agreement was 
entered into. Respondent further states that he acted in this trans- 
action as growers’ sales agent; that the 5-cent per sack brokerage was 
the only money he received in connection with the sale of the potatoes ; 
and that all of this was understood and agreed to prior to and at the 
time of the making of the contract by * * *, the broker, -who acted 
solely and exclusively as the agent of complainant. 

It appears that the potatoes in question were grown and sacked on 
certain Delta lands, or what is known as island points,inthe * * * 
district, at a distance of from one to five miles from the nearest loading 
station, and that it was necessary that the potatoes be delivered or 
transported by common carrier from the country shipping point to the 
loading station. Respondent states that he made no profit from the 
transportation of the potatoes from the country shipping point to the 
loading station, but rather, that he actually paid out the charges for 
such transportation for complainant’s benefit; that this was done as a 
matter of courtesy and gratuitously, for complainant’s advantage ; and 
that had respondent not arranged for the transportation of the potatoes 
as aforesaid, complainant would have been compelled to make such 
arrangements independently of respondent, and that the cost thereof 
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would have far exceeded the sum paid by respondent for such trans- 
portation in complainant’s behalf. 

There appears in the record asworn statement by * * *, setting 
forth the following : That on or about June 9, 1945, he was employed by 
the complainant to purchase for said complainant 50 cars of potatoes 
inthe * * * district; that, acting as such broker for complainant, 
he negotiated with respondent as growers’ agent for the purchase of 
the potatoes involved in this transaction, which potatoes were owned 
by one * * * and grown by the latter on Delta Islands in the 
* * * district. * * * further states that during said negotia- 
_ tions as complainant’s broker, he discussed with respondent and agreed 

to the 10-cent per hundred-pound sack hauling charge and the 5-cent 
per sack brokerage to respondent as growers’ agent; that these charges 
were authorized by the Office of Price Administration and constituted 
a part of the ceiling price of the potatoes. The broker avers further 
that he signed the Standard Confirmation of Sale as the agent of com- 
plainant, who paid affiant’s brokerage of $20 per car, and that he did 
not sign the name of the respondent to the confirmation, but that 
respondent, himself, signed it, and that at no time did he, * * *, 
act or purport to act as broker for respondent or for * * *, the 
grower. * * * alsostates that he notified complainant by telegram 
as each shipment of potatoes was made, stating therein, among other 
things, the price payable by complainant for the potatoes and the 
brokerage payable to affiant for his services. The witness quoted the 
pertinent parts of telegrams which passed between himself and com- 


plainant as follows: 


“In the telegram dated July 18, 1945, complainant stated to affiant, 

“‘OUR CONTRACT DOES NOT COVER ANY CHARGE FOR HAULING,’ 

“to which affiant replied in his telegram of the same date to complainant, 

“*THIS HAULING POTATOES PART OF MARKUP ALLOWED BY OPA 
BOTH SHIPPING POINT AND TERMINAL. SIMILAR PLUM MARKUP AND 
PART OF CEILING PRICE. SAME RULING EFFECTIVE LAST SEASON.’ 

“Tn his telegram of July 24, 1945, affiant stated to complainant, 

“*‘OPA ORDER R-MPR 271 DEFINITION OF COUNTRY SHIPPING POINT 
SECTION EIGHT PARAGRAPH TEN ALL POTATOES PROCESSED AWAY 
FROM LOADING SHED BOAT HAUL OR TRUCK HAUL ALLOWED IN 
FOB CEILING. FOR EXAMPLE * * * POTATOES WASHED AND 
PROCESSED ON ISLAND RANCHES AND HAULED TO LOADING STATION. 
IF NECESSARY HAVE YOUR LOCAL OPA CONTACT * * * OFFICE FOR 
FURTHER INFORMATION,’ 

“to which complainant replied in its telegram of July 30, 1945, to affiant, 

“‘OPA FINALLY AUTHORIZED 10 CENTS HAULING CHARGE MATTER 
STRAIGHTENED OUT HOWEVER NOT ALLOWED INCLUDE NICKEL 
PROCUREMENT CHARGE INASMUCH AS THIS WAS NOT PART OF OUR 
CONTRACT.’ 

“Affiant answered in his telegram of July 30, 1945, to complainant, 
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“‘PROCUREMENT CHARGE INCORRECT SHOULD BE COUNTRY SHIP- 
PERS MARKUP PLEASE CHANGE SHIPPERS INVOICE THIS CHARGE 
LEGITIMATE.’ 

“On August 2, 1945, affiant received from complainant a telegram wherein it 
was stated, 

“‘OPA AUTHORIZED TEN CENTS CHARGES FOR TRANSPORTATION 
WHEN HAULED FROM RIVER ISLANDS TO RAILHEAD THESE POTATOES 
NOT BEING LOADED FROM RIVER ISLANDS AND BEING LOADED FROM 
SOUTHERN PACIFIC TRACKS THEREFORE TEN CENTS HAULING NOT 
PART FOB CEILING ALSO NO AUTHORITY FOR FIVE CENTS SHIPPER’S 
MARKUP INASMUCH OUR CONTRACT CALLS FOR FOB CEILING. * * * 
WE CONTEND SHIPPER VIOLATING CONTRACT AND IF INSISTS UPON 
CLAIMING FIFTEEN CENTS PER SACK ADDITIONAL CHARGES FORCED 
TO CANCEL CONTRACT AGAINST OUR WISHES TO DO SO SUGGEST 
SHIPPER GOVERN HIMSELF ACCORDINGLY.’ 


“Affiant replied under date of August 3, 1945, 

“*‘REFERENCE YOUR NIGHTLETTER THESE POTATOES HAULED 
FROM ISLANDS TO RAILHEAD THEREFORE CHARGE IN ORDER ALSO 
FIVE CENTS PART OF FOB CEILING SAME AS FRUIT BUSINESS. YOUR 
ORDER READS FOB CEILING PRICES WE UNABLE MAKE CHANGE WITH 
* * * SHIPPING AS BOOKED. IF YOU THINK CHARGES NOT IN 
LINE FILE CLAIM. FOR YOUR INFORMATION GOVERNMENT ORDERS 
CARRY THESE SAME CHARGES PLUS NINE CENTS ON DELIVERED 
BASIS, GOVERNMENT PURCHASES STARTING TODAY.’ 

“In its telegram of August 17, 1945, to affiant, complainant stated, 

“‘WE PHONED * * * YESTERDAY WOULD APPRECIATE HOLDING 
BACK SHIPMENTS AS EXPLAINED WE HAVE CONSIDERABLE SUPPLIES 
OF WASHINGTON LONGWHITES STILL ROLLING SOONS THESE GET OUT 
OF THE WAY WE WILL BE IN BETTER POSITION TO DISPOSE OF CALI- 
FORNIAS NEVERTHELESS IN MEANTIME WISH YOU WOULD CONTACT 
* * * REGARDING SELLING AS MANY CARS AS POSSIBLE FROM OUR 
CONTRACT TO THE ARMY OR OTHER SOURCES WE NOT AFRAID TAKE 
A LOSS ADVISE NIGHTLETTER WHAT ABLE ARRANGE,’ 

“In the course of his employment as broker for complainant and as broker 
for complainant affiant contacted respondent as requested in said telegram of 
August 17, 1945, and on August 28, 1945, sent a telegram to complainant wherein 
it was stated, 

“*‘PLEASE CONFIRM BY WIRE IMMEDIATELY AGREEMENT WITH 
* * * COMPLETING DEAL IN FULL BALANCE YOUR ORDER POTATOES 
BASIS $250 PER CAR TOTAL 35 CARS. NECESSARY * * * HAVE 
CONFIRMATION BY WIRE FOR GROWER.’ 

“Complainant answered in the telegram of August 29, 1945, to affiant, saying, 


“ ‘CONFIRMING YOUR WIRE OUR AGREEMENT CANCELLING BALANCE 
THIRTY FIVE CARS * * * POTATO CONTRACT BASIS $250.00 PER 
CAR YOU TO AIR MAIL BALANCE DEPOSIT $50.00 PER CAR THIRTY 
FIVE CARS.’ ” 

FINDINGS OF FACT 


1. Complainant, at the time of this transaction, was a partnership 


composed of * * * and * * *, doing business as * * *%, 


whose business address is * * *, 
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2. Respondent is an individual, * * *, whoseaddressis * * *, 
At the time of the transaction here involved, respondent was licensed 
under the act. 

3. On or about June 9, 1945, complainant, by contract in writing, 
agreed to buy and respondent, as growers’ sales agent, agreed to sell 
50 cars of U. S. No. 1, Size A, or 85 percent U. S. No. 1 Commercial, 
washed, longwhite potatoes, in 100-pound sacks, at an agreed price 
of “f. o. b. ceiling,” cash, acceptance shipping point final, shipment to 
start in July or August 1945, and subject to Government regulations, 

4. The contract was negotiated by * * * of * * *, who 
_ acted in the transaction as broker and agent of the complainant, who 
paid * * * brokerage of $20 per car. 

5. During July and August 1945, respondent shipped from * * * 
in interstate commerce, to complainant at * * *, 15 cars of po- 
tatoes invoiced as follows: 


Car No.: Date 


TMX 1160 7/17/45 


nt Sn Be ee 7/18/45 

NADX 944 

i a NE ee 8/ 4/45 

PFE 95722 

RD 16380 8/10/45 

RD 17181 

RD 25215 8/13/45 

RD 18302 8/14/45 
8/15/45 
8/16/45 


8/20/45 
8/24/45 
8/25/45 


The invoice prices on each car included a 10-cent per hundred-pound 
bag hauling charge from country shipping point to loading station 
and a 5-cent per bag shipper’s mark-up. 

6. Upon arrival of the foregoing shipments of potatoes at destina- 
tion, complainant accepted them and paid the invoice prices. On each 
car, however, $60 was paid under protest, such sum representing the 
total amount of the hauling charge and the shipper’s mark-up on each 
car of potatoes. 

7. On or about August 29, 1945, complainant and respondent entered 
into an agreement cancelling the contract as to 35 cars of potatoes 
which remained to be shipped under the agreement of June 9, 1945. 

8. An informal complaint by wire was received from complainant’s 
attorney and filed on May 3, 1946. Since shipments began on July 17, 
1945, the informal complaint was not filed within the statutory period 
of nine months from the date the cause of action accrued with respect 
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to those cars of potatoes shipped July 17, July 18, and August 3, 1945. 
As to the remaining 12 cars, however, the informal complaint was filed 
within the period prescribed by the act. 


CONCLUSIONS 


The decision in this case must rest upon an interpretation of the 
term “ceiling price” under applicable Office of Price Administration 
regulations in effect at the time of shipment of the commodity involved 
in this transaction, together with a construction of other provisions of 
the contract of purchase and sale. The written contract, in the form of 
a Standard Confirmation of Sale, contained the terms “F. O. B. CEIL- 
ING, CASH ACCEPTANCE SHIPPING POINT FINAL” and 
“ALSO SUBJECT GOVERNMENT REGULATIONS.” Com- 
plainant’s attorney stated in a letter to the respondent, dated August 
14, 1945, that “We do not take the position that the 5¢ shipper’s markup 
and the 10¢ hauling charge has not been sanctioned and approved by 
the O. P. A., but we do insist that, in accordance with the signed con- 
tract, which calls for ‘f. 0. b. ceiling, cash acceptance shipping point 
final,’ the maximum price to be charged is $2.60 for July and $2.85 for 
August, in accordance with Revised Maximum Price Regulation 271.” 

Amendment 40, Revised Maximum Price Regulation 271, dated 
June 28, 1945, was issued to include, among other things, a new para- 
graph after the headnote and before Table 1, under Section 24, as 
follows: “The prices in the following tables are maximum prices, 
f. o. b. country shipping point, for U. S. No. 1 potatoes, per 100 pounds, 
graded, sacked and loaded on carrier” . . . 

Let us look first at the meaning of the term “F. O. B.” As defined 
by the regulations issued under the act, “F. O. B.” means that the pro- 
duce is to be placed free on board the boat, car, or other agency “of the 
through land transportation at shipping point,” in suitable shipping 
condition. There is nothing ambiguous about this definition. It 
simply means free delivery of the produce to a transportation company 
for shipment to the buyer. The hauling from the island points to the 
railroad station in this case was under the control of the shipper 
(respondent). No bill of lading was issued at the packing sheds and, 
in the absence of an agreement by the purchaser to pay the hauling 
charges, the shipment from the packing sheds to the railroad station 
cannot properly be considered a part of the transportation to the 
buyer. Shipment under the term “F. O. B.” started when the bill of 
lading was issued. The bill of lading was signed by respondent * * * 
at the railroad station. Until that time,* * * had not divested 
himself of control over the potatoes, and that divestiture occurred only 
when * * * delivered the potatoes to the railroad and when the 


bill of lading was issued. 
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O. P. A. regulations permitted, but did not require, the buyer to 
agree to pay hauling charges in a case of this kind, and allowed a buyer 
who paid such charges to add the amount to the “ceiling price.” The 
question for determination, then, is whether the * * * agreed to 
the hauling charge complained of. While the record in this proceed- 
ing appears to indicate that a hauling charge was frequently allowed 
by the Office of Price Administration for transporting potatoes from 
an island point where they were grown to the nearest loading station, 
the O. P. A. did not make such a charge a part of the ceiling price. 
What the O. P. A. did was to say that it would permit the buyer to 
contract to pay the hauling charge and add that amount to the country 
shipping point ceiling price, but O. P. A. did not say that such a charge 
must be added and, under some circumstances, it would not be per- 
mitted at all; for instance, if a very short distance was involved. The 
situation we have here is that the distance was apparently great enough 
to lead the Office of Price Administration to the conclusion that it 
would be a proper charge, if the contract of purchase and sale covered 
this charge. 

It now becomes important to determine the meaning of the terms 
stated in the written contract. It has been held that in an f. o. b. sale, 
where the terms of the contract are ambiguous, the understanding of 
those terms by the trade at shipping point, not at destination, is con- 
trolling. Zhomas-Morris Produce Company v. Pittsburgh Tomato 
Company, PACA Docket No. 39, S. 123; DeMaria & Janssen, Ine. v. 
Alexander Market Company, PACA Docket No. 81, S. 128. The re- 
spondent states in his sworn answer to the complaint that, “the words 
‘F. O. B. ceiling cash acceptance shipping point final’ in said Confirma- 
tion of Sale was intended to mean and did mean that the shipping point 
of the potatoes was the packing shed on the farm or ranch where the 
potatoes were grown, produced, and packed, and that the said hauling 
charge of 10¢ per sack and the said mark-up of 5¢ per sack were parts 
of the ceiling price to be paid by complainant as buyer of said pota- 
toes.” Respondent further affirmed that, “at the time of the negotia- 
tions culminating in said Confirmation of Sale and at the time said 
words were used therein it was common knowledge in said * * * 
District and well known to buyers and sellers of potatoes and to deal- 
ers, commission merchants, and brokers (including thesaid * * *), 
licensed under the Perishable Agricultur al Commodities Act, that 
the said words and the said meaning in said * * * District : 
was in accordance with the approved interpretation given to them by 
the Office of Price Administration.” Substantially the same state- 
ments were made by * * *, agent and broker for complain- 
ant, in an affidavit madeby * * *, which isa part of the evidence 
in this case. Respondent also contends, and so affirms in his sworn 
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statement, that “when the shipments of said 15 cars of potatoes were 
made the Office of Price Administration, pursuant to the request of 
both the complainant, acting by and through its said broker * * *, 
and this afliant, assumed, had, and exercised full control and jurisdic- 
tion over said shipments, and the said Office of Price Administration 
expressly authorized, sanctioned, and approved the charges forming 
the basis of this reparation proceeding, including in particular the 
hauling charge of 10¢ per sack and the mark-up charge of 5¢ per sack 
as parts of the ceiling price.” This claim by respondent is supported 
in substantial measure by broker * * telegrams to complain- 
ant on July 18, 1945 and July 24, 1945, quoted in the preliminary state- 
ment, and by complainant’s reply to the latter wherein it was admitted 
that “OPA finally authorized 10¢ hauling charge. Matter straight- 
ened out.” . . . . 

It appears eminently clear from the foregoing that it was contem- 
plated and intended by respondent, on his own behalf,andby * * *, 
acting as agent for complainant, at the time of entering into the con- 
tract, that the 10¢ hauling charge was to be paid by the complainant. 
It is equally clear that this charge was approved by the Office of Price 
Administration when agreed upon by the parties to the transaction. 
Respondent, therefore, properly added the hauling charge to the OPA 
list price and included it in the total invoice cost of complainant. 

With respect to the 5¢ per bag procurement charge, Article II, Sec- 
tion 9 (b), Revised Maximum Price Regulation 271, provides that, 
“If a country shipper makes sales of potatoes . . . through a broker 
or growers’ sales agent . . . in the terminal market or other wholesale 
receiving point, the maximum price shall be computed as follows: (1) 
For sales of potatoes . . . by country shippers through a broker or 
growers’ sales agent, the maximum prices per cwt. . . . shall be the 
maximum price f. o. b. country shipping point, plus 5¢ per ewt. for 
These were sales by a country shipper, * * * 
Respondent 



























potatoes.” ... 
through a broker or growers’ sales agent, respondent. 
was therefore entitled to add 5¢ per sack to the listed maximum price 
f. o. b. country shipping point, inasmuch as the 5¢ per ewt. under 
O. P. A. regulations constituted a part of the ceiling price. 

It is concluded that complainant has failed to sustain its contention 
that respondent overcharged complainant for the potatoes shipped 
pursuant to the terms of the contract, and the complaint should be 


dismissed. 













ORDER 






The complaint is dismissed. 
Copies hereof shall be served upon the parties by registered mail or 


in person. 
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(A. D. 1895) 
PACA Doc. No. 4930.* Decided September 23, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed upon notification from attorneys of parties 
in this proceeding that the complaint against respondent has been settled. 


Mr. Harry 8. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. James 
V. Robins, of Nogales, Arizona, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
In a formal complaint filed January 28, 1948, by complainant against 
respondent, it is alleged that respondent received and accepted a car- 
load of tomatoes purchased from complainant but refused to pay the 
balance of the agreed purchase price. In an answer filed April 13, 
1948, respondent denies liability claiming that the tomatoes did not 
meet express and implied warranties in the contract between the 
parties. 

Prior to the oral hearing which respondent had requested, letters 
were received from the attorneys of the parties wherein it was stated 
that the matter had been amicably settled between the parties and the 
complaint should be dismissed. Accordingly, the formal complaint is 
dismissed. 

Service hereof shall be made upon the parties. 


(A. D. 1896) 


Tue Auster Company v. Neat Frourr Distriputors aND/or W. A. 
Snyper & Sons Company. PACA Doc. No. 4629. Decided Sep- 
tember 27, 1948. 


Dismissal of Petition for Reconsideration 


Respondent’s petition for reconsideration dismissed where original order was 
based on facts disclosed by the record and applicable legal principles, and 
no new facts or arguments were advanced in the petition to show that the 
questions presented were erroneously decided.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. Henry T. Spiegel, of Manitowoc, Wisconsin, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 






Dismissal of Petition for Reconsideration 









In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seg.), complainant 
was awarded reparation against respondent by order dated August 9, 
1948, based upon respondent’s failure to deliver in accordance with 
contract terms a car of oranges shipped to respondent in interstate 
commerce on July 30, 1945. 

A petition for reconsideration on behalf of Neal Fruit Distributors 
was filed by Henry T. Spiegel, its attorney. The petition is in the 
form of a letter, dated August 13, 1948, addressed to T. C. Curry, 
Chief, Regulatory Division, Fruit and Vegetable Branch. This letter 
was received within the time prescribed by § 47.24 (a) of the rules of 
practice. 

The basis for reconsideration, as stated by respondent Neal Fruit 
Distributors, is that “the finding insofar as the damages are concerned, 
is inconsistent with the proven loss, and is a far departure from the 
law relative to the ‘reasonable and probable loss’ resulting from an 
act or failure to perform an act on the part of respondent.” It is 
also contended that certain facts asserted in defense were “overlooked 
entirely” in the conclusions and order. 

Since all facts and arguments contained in the record, and appli- 
cable legal principles, were given full consideration in reaching a 
decision in this case, and since Neal Fruit Distributors has presented 
no new facts or argument which show that any question presented in 
the proceeding was erroneously decided, it is concluded that the objec- 
tions stated in the petition for reconsideration are without merit and 
the petition is hereby dismissed without making prior service thereof 
on the complainant. 

This order and the order of August 9, 1948, shall become effective 
30 days after the date hereof. 

Service of this order shall be made upon the parties. 


































(A. D. 1897) 


S. AtBertson Company, Inc. v. Rio Mar Growers. 
4867. Decided September 27, 1948. 


Order for Payment of Undisputed Amount Vacated—Reconsideration of 
Prior Order 






PACA Doc. No. 












Where one of respondent partners answered admitting indebtedness to com- 
plainant in the sum of $6,000 advanced by complainant and on February 24, 
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1948 an order was issued directing respondent to pay complainant this un- 
disputed amount to which respondent replied with a petition for reconsider- 
ation alleging that promissory notes had been given complainant for the 
sum advanced, it is held, that the petition for reconsideration was filed 
within the time provided and should be allowed since it raises a question 
which cannot be adequately considered in connection with an order involy- 
ing only the undisputed amount, and the order of February 24, 1948 should 
be vacated.* 

Mr. John L. Saltonstall, Jr. of Hill, Barlow, Goodale & Wiswall, of Boston, Mas- 
sachusetts, for complainant. Mr. G. V. Weikert, of Los Angeles, California, 
for respondent. 

_ Decision by Thomas J. Flavin, Judicial Officer 
ORDER VACATING PRIOR ORDER FOR PAYMENT OF UNDISPUTED 
AMOUNT 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
an order was issued on February 24, 1948,** awarding reparation to 
complainant against respondent in the amount of $6,000. The order 

yas issued pursuant to section 499g (a) of the act which provides for 

such issuance when it appears that respondent in its answer admits 
liability for a portion of the amount claimed by complainant, and 
leaves respondent’s liability for the remaining disputed amount for 
determination in the usual manner. 

The order was transmitted by registered mail addressed to respon- 
dent Rio Mar Growers, James V. Forno or A. A. Burnand or L. T. 
Rutherford, P. O. Box 689, Nogales, Arizona, and, on March 4, 1948, 
was accepted for A. A. Burnand by Helen Anthony. 

On March 19, 1948, G. V. Weikert, attorney for respondent, stated 
orally to J. W. Dykes, an employee of the Department who is in charge 
of the Los Angeles office of the Fruit and Vegetable Branch, that 
respondent desired reconsideration of the order of February 24, 1948,** 
and the reasons therefor. The substance of this conversation was 
reported in a memorandum from Dykes to T. C. Curry, Chief, Regu- 
latory Division, under date of March 19, 1948. Also on March 19, 
1948, Weikert sent the following telegram to Dykes: 

“Request this be deemed application for rehearing reargument and recon- 
sideration order requiring payment of undisputed amount 8S. Albertson Co. vs. 
Rio Mar Growers PACA Docket Number 4867 formal petition to follow.” 

The formal petition was filed April 19, 1948. Copies of Weikert’s 
telegram of March 19, Dykes’ memorandum of the same date, and the 
formal petition were served upon complainant who filed an answer 


thereto. 
*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
**7 A. D. 157.—Ed. 
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The order of February 24, 1948,** was based upon the answer of 
James V. Forno, which consisted of a letter, wherein he stated “I have 
never denied that Rio Mar Growers owe S. Albertson Co., $6000.00.” 
Respondent now contends that this letter was intended only as an 
admission of indebtedness to complainant on certain promissory 
notes; that the acceptance of these notes by complainant discharged 
respondent’s liability for the $6,000 advanced by complainant; and 
that the indebtedness of respondent on the notes is not within the 
jurisdiction of the Department. Respondent requests that the order 
of February 24, 1948,** be vacated and that it be granted leave to file 
an amended answer. 

On the other hand, complainant urges that a transaction is not 
removed from our jurisdiction because promissory notes are involved. 
It is stated that complainant might have sued on such promissory 
notes, but the act gives complainant an additional remedy. 

The first question is whether a petition for reconsideration was filed 
within the time allowed by the rules of practice. Section 47.24 (a) of 
the rules of practice (7 CFR, 1945 Supp., 47.24 (a)) provides that a 
petition for reconsideration shall be “filed with the Branch within 10 
days after the date of service of the order.” But section 47.25 (b) of 
the rules of practice (7 CFR, 1945 Supp. 47.25 (b)) permits the Secre- 
tary to extend the time for filing if, in the judgment of the Secretary, 
there is good reason for the extension. 

Respondent contends that no member of the partnership was in 
Nogales on March 4, 1948, the day Helen Anthony accepted service of 
the order, and that the order was not actually received by any of the 
partners until some time later, the exact date being unknown but 
allegedly within ten days prior to March 19, 1948. It is also asserted 
that Helen Anthony had no authority to accept or receipt for the 
registered mail containing the copy of the order addressed to re- 
spondent, and the individual partners, because she was not and never 
had been an agent or employee of respondent partnership or any mem- 
ber thereof, and at that time she was an employee of Burnand & Co., 
an entirely separate business owned and operated by A. A. Burnand, 
Jr., the father of respondent partner A. A. Burnand ITI, and located 
in Nogales about three blocks distant from the place of business of 
respondent. 

Complainant takes the position in its answer to the petition that a 
copy of the order was transmitted to respondent at its “last known 
principal office or place of business” as required by section 47.4 of the 
rules of practice and the fact that the order may not have come to the 
attention of any of the partners of respondent until some later time 
is immaterial. It is next urged that even if the date of proper service 


**7 A. D, 157.—Ed. 
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was March 19, 1948, a petition for reconsideration was not filed within 
the 10-day period after service as prescribed by section 47.24 of the 
rules of practice, for the reason that the telegram of March 19 from 
G. V. Weikert to J. W. Dykes cannot be construed as a petition for re- 
consideration since it did not “state specifically the matters claimed 
to have been erroneously decided” as is required by section 47.24 of 
the rules of practice, and no extension of time to file a proper petition 
was requested or granted in accordance with section 47.25 (b) of the 
rules. 

The present situation is a novel one, for it appears that this is the 
first time a petition for reconsideration has been filed with respect to 
an order for what apparently was an undisputed amount. Section 
499g (a) reads as follows: 

“If, after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary under such rules and regulations as he 
shall prescribe, unless the respondent has already made reparation to the person 
complaining, may issue an order directing the respondent to pay to the complainant 
the undisputed amount on or before the date tixed in the order, leaving the re- 
spondent’s liability for the disputed amount for subsequent determination.” 

The foregoing provision was added to the act by amendment dated 
June 23, 1938.1. The legislative history shows that the purpose was to 
provide a means for awarding to one party amounts owed by the other 
as to which there is no dispute.? An order issued pursuant to this pro- 
vision is based solely upon the pleadings. Regardless of the order, a 
proceeding must be conducted as to the liability for the disputed 
amount. When it develops that the claim involved in the order is ac- 
tually disputed the whole purpose of the provision in the act fails. 
In such situation, we are more disposed toward a liberal application of 
the procedural requirements of a petition for reconsideration both as 
to form and time of filing than would be the case where the order is 
one based upon evidence submitted at an oral hearing or by the short- 
ened method of procedure. 

The Department was informed by the telegram of March 19 that 
respondent desired reconsideration of the order of February 24, 
1948.** The reasons for reconsideration, as stated orally by Weikert, 
are contained in Dykes’ memorandum to Curry. Under the circum- 
stances, these documents constitute a sufficient petition for reconsid- 
eration. Since the same matter is contained in the petition of April 
19, 1948, this petition is considered to be an amendment or supplement 
only. 

Was the petition for reconsideration seasonably filed? Section 47.4 
of the rules of practice provides that service shall be made by registered 

152 Stat. 953. 


2 House Report No. 2650, 75th Congress, 3d Session. 
**7 A. D. 157.—Ed. 
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mail to respondent’s last known principal office or place of business 
but it further provides that if such requested matter is refused by the 
addressee and returned undelivered, service shall be by regular mail 
to the same address. It would therefore appear that, in the first 
instance, actual service was contemplated by that section. Notice of 
an order with respect to the filing of a petition for reconsideration is 
to be distinguished from notice of an order with respect to the time 
for filing appeals. In the latter instance, the time runs from the date 
of the order and notice to the parties or the absence thereof has no effect 
whatsoever. American Fruit Growers, Inc. v. Lewis D. Goldstein, 
United States District Court, E. D. Pennsylvania, decided May 5, 1948. 
In the present proceeding, it appears that, while the registered letter 
was not refused, the partners of respondent did not receive notice 
until several days later. It is concluded that the petition of March 19 
was timely filed. 

The petition raises a question as to the nature of the $6,000 obligation 
of respondent to complainant, as well as our jurisdiction over this 
obligation. We cannot deal with these questions in connection with an 
order for the payment of an undisputed amount. The order of Febru- 
ary 24** should be vacated and the entire controversy handled in the 
usual manner, which in this case will include an oral hearing, as re- 
quested by respondent. 

The order of February 24, 1948,** is hereby vacated. Respondent is 


allowed 20 days after receipt of this order within which to file an 
amended answer. The facts shall be published. Copies hereof shall 
be served upon the parties. 


(A. D. 1898) 


Tue ArRNoLD Frurr Company v. Dan Semxorr. PACA Doc. No. 5003. 
Decided September 27, 1948. 


Failure To Pay Purchase Price—Default 


Where it is alleged that respondent has failed and refused to pay complainant the 
purchase price for 276 containers of various fruits and vegetables delivered 
to him by complainant, and where respondent has failed to file an answer 
in the proceeding, held, that respondent’s failure to answer constitutes a 
waiver of oral hearing and an admission of the allegations of the complaint, 
and respondent’s failure to pay is a violation of the act for which reparation, 
with interest, should be awarded complainant.* 


The Arnold Fruit Company, of Jacksonville, Florida, complainant pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


**7 A. D. 157.—Ed. 
*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C., 1946 ed., 499a et seg.). Complain- 
ant seeks to recover $1,256.50, as reparation, for the unpaid purchase 
price of miscellaneous fruits and vegetables alleged to have been sold 
and delivered to respondent. 

A copy of the investigation report in this proceeding was served 
upon complainant on July 6, 1948. A copy of the formal complaint 
and a copy of the investigation report were served upon respondent on 
the same date. At the time of service of the latter documents, 
respondent was notified in writing that an answer to the complaint 
should be filed by him within 20 days thereafter and that, in accord- 
ance with § 47.8 (c) of the rules of practice, failure to file an answer 
would constitute a waiver of hearing on the facts and be deemed to 
be an admission of the allegations of the complaint. Notwithstand- 
ing this notice, respondent failed to file an answer. The case is there- 
fore disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Skillman Ar- 
nold, Hiram Victor Arnold, and Charles London Arnold, doing busi- 
ness as The Arnold Fruit Company, whose post office address is 400 
West Bay Street, Jacksonville, Florida. 

2. Respondent is an individual, Dan Semkoff, whose post. office 
address is 29 East Colonial Drive, Orlando, Florida. At the time of 
the transaction involved herein respondent was not licensed under the 
act, but was subject to license. 

3. On or about May 4, 1947, in the course of interstate commerce, 
complainant sold the following described fruits and vegetables to 
respondent : 


25 Sx. Potatoes at $4.15 $103. 75 
I a 25 42. 50 
Re or 60 161. 
6 Ct. Cauliflower 00 18. 
Naik eeescinein eenmemiog 187. 
eM I fs I i 00 70. 
10 Bx. 432 S. K. Lemons 00 60. 
SOreeE 600 6s DOMORGs. Ss en 75 57. 
See TOU Sad oes Oe Gene neeeune 10 42. 
vas RR Br ore 90 38. 

5 Bx. C. G. Win. Apples 65 54. 
a re ees 65 69. 7 
35 Bx. F. W. Apples 90 171. 
35 Bx. F. W. Apples 15 180. 


SSSss 


asses 


Or ot 


APR HOEY AAN DO RH 


nasa 
ao 


oUt 


1, 256. 50 


4. The fruits and vegetables sold by complainant were delivered by 
complainant f. o. b. respondent’s truck, in the presence of respondent. 
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Although requested to do so, respondent has since failed and refused 
to pay complainant the purchase price of the produce delivered. 

5. Informal complaint was received by the Fruit and Vegetable 
Branch on February 3, 1948, which was within nine months after the 
cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer in this proceeding constitutes 
an admission of the allegations of the complaint and a waiver of oral 
hearing in the matter. Sec. 47.8 (c) of the Rules of Practice (7 CFR, 
1945 Supp., Sec. 47.8 (c)). 

Respondent, in a statement made before a representative of the 
Department on February 24, 1948, which statement is a part of the 
investigation report in this case, admitted owing the amount claimed 
by complainant. Evidence in the investigation report also shows that 
of the 276 containers of various fruits and vegetables sold by com- 
plainant to respondent, 230 were shipped direct to complainant from 
out of State. The remaining 46 containers, constituting the balance 
sold to respondent, were purchased by complainant from other dealers 
who had received the produce in interstate shipments. Although 
respondent’s license had expired on March 11, 1947, all the produce 
involved herein was sold to him at a time when he was conducting a 
wholesale business, and while he was subject to the act. We conclude 
that respondent’s failure to pay for the fruit and vegetables sold and 
delivered to him by complainant was, and is, a violation of the act. 
Reparation in the amount of $1,256.50, plus interest, should be awarded 
complainant and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,256.50, plus interest thereon at the rate 
of 5 percent per annum from May 15, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Service hereof shall be made upon the parties. 


809844—48——4 
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(A. D. 1899) 


Sours Haven Frurr Excuance v. Buanp Fruir Company. PACA 
Doc. No. 5008. Decided September 27, 1948. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it delivered two lots of peaches to respondent 
who accepted delivery without complaint but has failed and refused to pay 
the agreed purchase prices therefor, and where respondent has failed to file 
an answer, it is held, that respondent’s failure to answer constitutes an ad- 
mission of the allegations of the complaint and his failure to pay the agreed 
purchase prices is in violation of the act, and, therefore, reparation should 
be awarded complainant in the amount of the agreed purchase prices with 


interest.* 


South Haven Fruit Exchange, of South Haven, Michigan, complainant pro se. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seg.), for the recovery of repara- 
tion in the amount of the agreed purchase price for two truckloads of 
U. S. No. 1 peaches delivered to but not paid for by respondent. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on January 5, 1948, and a formal complaint was 
filed on April 9, 1948. 

A copy of the report of investigation made by the Branch was served 
on complainant by registered mail on May 17, 1948. <A copy of the 
report of investigation and a copy of the formal complaint were like- 
wise served on respondent on July 15, 1948. In a letter which accom- 
panied the formal complaint when it was served upon respondent, it 
was explained that failure to answer within 20 days after receipt of 
such notice would constitute a waiver of oral hearing and would also 
be deemed to be an admission of the truth of the statements made in 
the complaint, as provided in the rules of practice (7 CFR, 1945 Supp., 
47.8 (c)). Notwithstanding such notice, respondent has failed to 
answer the complaint which, therefore, is disposed of on the basis of 
respondent’s default. 


FINDINGS OF FACT 


1. Complainant, South Haven Fruit Exchange, is a corporation 
whose post office address is Box No. 168, South Haven, Michigan. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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2. Respondent, Robert B. Bland, is an individual doing business as 
the Bland Fruit Company, Indianapolis, Indiana. His last known 
post office address is 6013 Vermillion Boulevard, Apartment A, New 
Orleans, Louisiana. At the time of the transaction herein complained 
of, respondent was licensed under the act. 

3. On or about October 1, 1947, complainant contracted in interstate 
commerce to sell and respondent to purchase a truckload of 383 bushels 
of Lakeshore Elberta peaches at the agreed price of $1.95 per bushel, or 
$746.85 for the truckload, f. o. b. South Haven, Michigan. These 
peaches were loaded on respondent’s truck at South Haven, Michigan, 
and transported in interstate commerce to Columbus, Ohio, where re- 
spondent accepted delivery without complaint but has failed ever since 
to pay complainant any part of the contract purchase price therefor. 

4. On or about October 2, 1947, complainant contracted in interstate 
commerce to sell and respondent to purchase a truckload of 190 bushels 
of Lakeshore Elberta peaches at the agreed price of $1.90 per bushel, 
or $361 for the lot, f. o. b. South Haven, Michigan. These peaches 
were loaded on respondent’s truck at South Haven, Michigan, and 
transported in interstate commerce to Columbus, Ohio, where respond- 
ent accepted delivery without complaint but has failed ever since to 
pay complainant any part of the contract purchase price therefor. 

5. Formal complaint was filed in this proceeding on April 9, 1948, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint. § 47.8(c) of 
the rules of practice (7 CFR, 1945 Supp., 47.8(c) ). 

Respondent’s failure to pay complainant the amount agreed upon 
for the two truckloads of peaches involved in this proceeding was, and 
is, in violation of §2 of the act. Complainant should be awarded 
$1,107.85 as reparation, which is the total of the contract purchase 
prices for the two truckloads of peaches, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,107.85, with interest thereon at 5 
percent per annum from November 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
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(A. D. 1900) 


James H. Cox v. Louis J. Srupna. PACA Doc. No. 4715. Decided 
September 30, 1948. 


Failure to Pay—Breach of Warranty as to Grade—Damages 


Where respondent purchased a carload of 450 sacks of potatoes at Chicago 
which complainant’s agent warranted as to grade and respondent refused 
to pay the purchase price claiming that the potatoes unloaded were damaged 
by freezing, held, that respondent’s evidence shows 188 sacks of potatoes 
had wet breakdown but there is no proof of injury as to the other sacks, and 
reparation should be awarded complainant for the purchase price of the 
carload less a deduction to respondent for decay in the 188 sacks.* 


Jurisdiction Over Licensee 


Where respondent contended that the Department is without jurisdiction because, 
at the time the formal complaint was filed, respondent was not licensed or 
subject to the act, held, that jurisdiction over a party complained of is 
dependent upon that party’s being licensed or subject to license at the time of 
the alleged violation and respondent herein was licensed at the time of the 
violation alleged in the formal complaint.* 


Mr. L. V. Copley, of Kansas City, Missouri, for complainant. Mr. Harold Waz- 
man, of Kansas City, Misouri, for respondent. Mr. Harry Wales, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
By formal complaint filed January 17, 1947, complainant seeks an 
award of reparation in the amount of $889.65, the purchase price of a 
carload of potatoes allegedly sold to respondent after inspection. A 
copy of the complaint and a copy of the investigation report made by 
the Department were served upon respondent on April 11, 1947. A 
copy of the report of investigation was served upon complainant on the 
same day. 

On April 24, 1947, respondent filed an answer and a plea to the 
jurisdiction of the Department. The plea states that the Department 
has no jurisdiction in this proceeding because respondent was not 
licensed under the act at the time the complaint was filed or thereafter. 
The answer denies that respondent is indebted to complainant in any 
amount. It is asserted that the carload of potatoes was “topped,” 
contained frosted potatoes, and that respondent’s expenses of running, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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resacking, shrinkage and loss of trade were in excess of the amount 
of complainant’s claim. 

At complainant’s request an oral hearing was held at Kansas City, 
Missouri, on December 9, 1947. Claude G. Cox, the son of complainant, 
testified that on October 20, 1946, he purchased potatoes, including 
those involved herein, from a farmer near South Bayard, Nebraska. 
He testified further that he inspected and graded the potatoes which 
were then piled in an underground storage plant and, after sacking, 
consigned the carload to complainant at Kansas City, Missouri, on 
October 24, 1946. Complainant authorized E. E. Fadler Company of 
Kansas City to sell the shipment upon its arrival October 26, 1946. 
Theodore H. Pace, of E. E. Fadler Company, testified that at his 
request a Federal inspection was made on October 26, and the potatoes 
were certified to be U. S. No. 1 and U. S. No. 2 grades, and two days 
later he sold the potatoes to respondent on the basis of those grades. 
Pace testified that respondent examined the potatoes prior to the 
purchase. 

Louis Studna testified at the hearing that Pace told him the potatoes 
were U.S. No. 1 and U.S. No. 2 grades; that he did not see the Federal 
certificate as to the grades; and that he did examine potatoes in the top 
layer of the carload. Respondent contends that the potatoes, at the 
time of sale, were not of the grades represented because of the freezing 
injury found upon unloading. The parties are in agreement that 
any freezing did not occur as Kansas City, since the lowest temperature 
recorded there by the Weather Bureau, United States Department of 
Commerce, between October 24 and October 31, 1946, was 45°. Accord- 
ing to respondent’s testimony 78 sacks of the potatoes were sold to 
various persons for $186.50, and, after resorting the balance of the 
sacks, 134 sacks were sold at $1 each to hucksters and 238 were dumped. 
It is stated that the approximate proceeds were $320.50, and the ex- 
penses for labor were $150, leaving a net of $170.50. 


FINDINGS OF FACT 


1. The complainant, James H. Cox, is an individual whose address 
is 3027 Oak Street, Kansas City, Missouri. 

2. The respondent, Louis J. Studna, is an individual whose address 
is 1437 Independence Avenue, Kansas City, Missouri. 

3. At the time of the transaction here involved respondent was 
licensed under the Perishable Agricultural Commodities Act, 1930. 

4. On October 28, 1946, complainant sold to the respondent one 
-arload of Nebraska Red Triumph potatoes, in PFE 73527, represented 
as containing 261 sacks of U. S. No. 1 grade potatoes at $2.25 a sack 
and 189 sacks of U. S. No. 2 grade potatoes at $1.60 a sack, or a total 
price of $889.65 for 450 sacks of potatoes. Respondent inspected the 
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potatoes in a few of the accessible sacks prior to the agreement to 
purchase. 

5. On October 26, 1946, the potatoes were inspected by Frank M. 
Lyle, Inspector for the United States Department of Agriculture. 
The potatoes in sacks branded “Western Nebraska Grown Red Tri- 
umph Potatoes, C. G. Cox, Kansas City, Mo.” were certified as grade 
U. S. No. 1, Size A, and those in sacks te which were affixed tags 
reading “J. H. & C. G. Cox, Bayard, Nebraska,” were certified as 
grade U. S. No. 2, Size A. The inspection and certificate were 
restricted to the accessible portion of the carload consisting of the 
upper three layers. The certificate states that there were six and 
seven layers of potatoes in the car, so that the inspection and certificate 
covered approximately one-half of the potatoes. 

6. The potatoes were loaded into the car at South Bayard, Nebraska, 
on October 24, 1946, and were shipped in interstate commerce to 
Kansas City, Missouri, where they arrived on or about October 26, 
1946. 

7. On October 31, 1946, respondent broke the seals on car PFE 73527 
and unloaded 60 sacks of potatoes. On that day, respondent notified 
the complainant’s broker, through whom the sale on the part of the 
complainant had been made, that the potatoes were not grade No. 1 
and No. 2, but were culls and that the sacks were wet. Respondent 
completed unloading the car on November 1 and requested another 
Federal inspection, which was made the following day by Frank M. 
Lyle. Respondent offered for the second inspection only 188 sacks of 
the potatoes which complainant had represented to be U. S. No. 1 
grade. 

8. The inspection by Frank M. Lyle of 188 sacks of potatoes on 
November 2 showed freezing injury and wet breakdown following 
freezing averaging 8 percent and so scattered throughout the sacks 
as to indicate that the injury occurred before the potatoes were sacked. 
The inspection certificate states that the grade defects averaged 9 
percent, consisting mostly of shatter bruises, some cuts, sunburn, 
growth cracks and misshapen stock, and contains the following nota- 
tion “Does not grade U. S. No. 1, Size A, account defects in excess 
of tolerance.” 

9. The cost of resorting the 188 sacks of potatoes to eliminate the 
rotten potatoes was $60. 

10. Formal complaint was filed January 17, 1947, which was less 
than nine months after the cause of action accrued. 


CONCLUSIONS 


At the outset, respondent contends that the Department is without 
jurisdiction to proceed herein because respondent was neither doing 
business as a licensee under the act nor was he subject to the act at 
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the time the formal complaint was filed or thereafter. Jurisdiction 
of the Department is dependent upon the respondent being licensed 
or subject to license under the act at the time of the alleged violation. 
The fact that the respondent later ceases to be licensed or subject to 
license under the act is completely immaterial. It would be a novel 
situation indeed if a licensee could divest the Department of jurisdic- 
tion under the act merely by ceasing operations before the complaint 
was filed against him. Respondent’s position is obviously untenable. 

In this proceeding, there is no dispute as to the terms of the con- 
tract of purchase and sale. Complainant’s agent represented to re- 
spondent that the potatoes in branded sacks were U. 8S. No. 1 grade, 
Size A, and those in tagged sacks were U. S. No. 2 grade, Size A. 
While respondent admits that he inspected a portion of the shipment 
prior to the purchase, it does not appear to be seriously contended by 
complainant that the purchase by respondent was on the basis of his 
inspection rather than the express warranty as to grades. Respond- 
ent states that he relied upon the warranty rather than his own judg- 
ment. The invoice forwarded to respondent sets forth the grades 
and the number of sacks of each. Under the circumstances, it fol- 
lows that respondent is not precluded from relying on the warranty 
because he made a partial inspection. Zwrner v. Central Hardware 
Co., 353 Mo, 1182, 186 S. W. 2d 603 (1945). 

The decisive question for determination is whether the potatoes 
were of the grades represented. The United States Standards for 
Potatoes, revised effective June 1, 1942, provide that the U. S. No. 1 
and U. §. No. 2 grades shall consist of potatoes which are, among 
other things, free from freezing injury. It is provided further that 
in order to allow for variations other than size incident to proper 
grading and handling, not more than 6 percent of the potatoes in any 
container may be below the requirements of the grade but not to ex- 
ceed one-sixth of this amount, or 1 percent, shall be allowed for pota- 
toes affected by soft rot or wet breakdown. 

Two Federal inspections of the carload of potatoes were made at 
Kansas City. The first inspection, upon which complainant’s agent 
relied, was made October 26, 1946, two days before the purchase by 
respondent. At that time the potatoes were certified to be of the 
U.S. No. 1 and U. S. No. 2 grades. This inspection was limited to 
the three upper layers of sacks and respondent contends that the car- 
load was “topped,” that is, the upper layers were of good quality 
while the inaccessible sacks were frozen and not of the quality provided 
in the contract. The second inspection was made November 2, 1946, 
or about five days after respondent’s purchase. This inspection was 
limited, at respondent’s request, to 188 of the branded sacks of pota- 
toes which had been set apart from the others. The inspector certi- 
fied that these potatoes were not U. S. No. 1 and that they had an 
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average of 9 percent grade defects and 8 percent freezing injury and 
wet breakdown so scattered throughout the sacks as to indicate injury 
occurring before they had been sacked. 

Under the U. S. Standards for potatoes, only the injury from freez- 
ing which is discernible at the time of inspection is considered by the 
inspector. It has been recognized that it is fairly difficult to detect 
whether potatoes have been subjected to low temperatures immediately 
prior to the time of sacking.t. It might have been that on the first 
inspection the full extent of the freezing injury had not yet developed 
or that the bottom sacks were more seriously affected than those in- 
spected. Whichever position we adopt, the second inspection justifies 
the conclusion that the 188 sacks of potatoes at the time of sale ex- 
ceeded the tolerance permitted for injury from freezing and also as 
to permanent grade factors, and did not grade U.S. No. 1. 

Respondent’s claim of damage from freezing injury extends not only 
to the 188 branded sacks but to the other 262 sacks of potatoes included 
in the carload. Other than respondent’s general statement of some 
injury, there is no proof relating to the percentage of wet breakdown 
in the 262 sacks. As we have seen, respondent did not offer these sacks 
for the seeond inspection. No satisfactory explanation for this was 
given by respondent. The proof is insufficient, therefore, to show that 
these sacks were not of the grades represented by complainant’s agent. 

Under the evidence of record, respondent’s claim is restricted to the 
188 branded sacks. The grade defects averaged 9 percent and the 
freezing injury 8 percent, a total of 17 percent. The total tolerance 
allowed by the U.S. No. 1 grade is 6 percent. Respondent is entitled 
to an allowance of not more than 11 percent of the contract price, or 
$46.53. In addition, respondent testified that the total cost of resort- 
ing the entire shipment was about $150, and the proportionate cost as 
to the 185 sacks is about $60. 

The failure of respondent to truly and correctly account and make 
full payment promptly with respect to the carload of potatoes was a 
violation of section 2 of the act. Reparation should be awarded com- 
plainant in the amount of the contract price, $889.65, less $106.53, or 
a total of $783.12, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, the sum of $783.12, with interest at the 
rate of 5 percent per annum from November 15, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person. 


1 United States Department of Agriculture Miscellaneous Publication No. 98, February 
1932, “Market Diseases of Fruits and Vegetables ; Potatoes.” 
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Unirep States v. H. P. Hoop & Sons, Inc., e¢ al., 26 F. Supp. 672.* 
Decided February 23, 1939. 






Nos. 4519, 4520-4522, 4529, 4530, 4536, 4540, 4543, 4544, 4550 






DISTRICT COURT, D. MASSACHUSETTS 






Supplemental Opinion Feb. 27, 1939 







Validity of Order No. 4 





Defendant’s contention that the original Order No. 4 is invalid because of failure 
to strictly comply with the provisions of the act for notice, hearings, and 
findings is not material, as the Agricultural Marketing Agreement Act of 
1937 expressly ratified and confirmed all marketing agreements, licenses, 
orders, regulations, provisions and acts prior thereto.** 







Question of Constitutionality of Agricultural Marketing Agreement Act of 
1937—Courts—Inapplicability of Doctrine of Stare Decisis 









Since the delegation clause in the Agricultural Marketing Agreement Act of 1937 
is quite different from the delegation clause of the Agricultural Adjustment 
Act of 1983 declare& vy the Circuit Court of Appeals as unconstitutional 
because of improper delegation of legislative power, the district court is not 
bound under the doctrine of stare decisis on the question of constitutionality 

of the Agricultural Marketing Agreement Act of 1937.** 








Constitutionality of Agricultural Marketing Agreement Act of 1937— 
Constitutional Law—Delegation of Legislative Power 






Since the powers delegated to the Secretary of Agriculture under the Agricul- 
tural Marketing Agreement Act of 1937 has not only a definite standard, but 
has limitations beyond which the Secretary may not go, the act is not 
unconstitutional because of improper delegation of legislative power to the 

Secretary.** 










Constitutionality of Agricultural Marketing Agreement Act of 1937—Constitu- 
tional Law—Delegation of Legislative Power—Validity of Delegation of 
Authority to Secretary to Submit Question of Approval of Order to 
Producers 







The provision of the Agricultural Marketing Agreement Act of 1937 authorizing 
the Secretary to conduct a referendum for purpose of determining the senti- 
ment amongst producers regarding the issuance of a milk order is not an 

unconstitutional delegation of legislative authority.** 








*Affirmed in H. P. Hood & Sons v. United States, 307 U. S. 588, post, p. 919.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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Constitutionality of Agricultural Marketing Agreement Act of 1937—Constitu- 


tional Law—Due Process of Law—Validity of Equalization Pool Provi- 
sions of Act 


The equalization pool authorized by the act does not operate as a taking of the 
handler’s property as the effect of this provision is that it takes from the 
handler the difference between the amount he paid the producers (the 
blended price is only the minimum price) and the amount he should have paid 
the producer as ultimately determined by his sales.* 


Milk Orders—Finding as to Base Period—Use of Post-War Period Because of 
Unavailability of Statistics for Pre-War Period 


A milk order of the Secretary under the act using a post-war period as the base 
period to determine milk prices where statistics for pre-war period are not 
available may be amended without additional finding as to the necessity of 
using such period as the base period, where in promulgating the amended 
order, the Secretary ratified the findings on which the original order was 
promulgated, including finding as to unavailability as to statistics for pre- 
war period.* 


Milk Orders—Country Plant—Equalization Fund—Milk Produced on 
Unregistered Farms Properly Included by Market Administrator 


Where milk order of Secretary defined producer as any person who produced milk 
in conformity with health regulations and the test that the market adminis- 
trator applied was whether a country plant to which milk was delivered by 
producer was approved: by one or more of the towns and cities in the mar- 
keting area, the test constituted a satisfactory compliance with the order 
in computing the amount due from a handler to the equalization fund set 
up in milk order, and the contention that in his computations the market 
administrator had improperly included milk sold to handlers by producers 
not having a certificate of registration is untenable.* 


Sale of Milk Moved in Interstate Commerce 


Where two companies were owned by the same individual who determined the 
price paid for milk, the fact that the first company sold its milk to the 
second company in Vermont did not preclude the first company from being 
subject to the regulation under the milk order.* 


Sale of Milk Intended To Be Transported in Interstate Commerce 


Where at the time of the sale of milk the handler-seller had definite knowledge 
that the milk was to be moved in interstate commerce, the handler was 
subject to regulation under milk order.* 


Milk Directly Burdening and Affecting Flow of Interstate Commerce Subject to 
Regulation Under Milk Order 


Milk purchased by defendant from producers in Vermont subsequently distributed 
and sold in Boston, Mass., area, held, such milk handled by a handler 
directly burdened and affected the flow of interstate commerce and was 
subject to regulation under the milk order.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Interstate Commerce—Milk Purchased From Handler Sold in Marketing Area 


Milk purchased from handlers, held, subject to milk order where handler-buyer 
sold and distributed such milk in the marketing area covered by the order.* 


Milk Directly Affecting Price of Milk in Interstate Commerce 


Where handler purchasd milk from producers in Massachusetts for the distribu- 
tion wholly in Massachusetts and handler processed such milk separate and 
apart from other milk purchased from outside of the state, held, such hand- 
ler is subject to federal regulation as to the milk produced and sold in 
Massachusetts since such milk directly affected the price of milk and there- 
fore directly affected interstate commerce.* 


Constitutional Law—Due Process of Law, Fixation of Minimum Price in Milk 
Order Not Violative Of 


Since the price fixed in the milk order was merely a minimum price and did not 
prevent handlers from paying producers a higher price, such price fixing did 
not violate the due process clause of the Fifth Amendment on the alleged 
ground that the price fixing deprived producers of higher prices which would 
have been paid but for the act and the order.* 


[6747] In Equity. Suits by the United States of America and another against 
H. P. Hood & Sons, Inc., and another, wherein E. Frank Branon intervened, against 
the Whiting Milk Company, wherein Chester D. Noyes and others intervened, 
against the W. P. Elliott Company, against the Green Valley Creamery, Inc., 
against F. W. Laroe and another, against A. J. Robinson, against Whitcomb Farms, 
Ine., against A. J. McNeil & Sons, against the Wm. T. Jones Company, against the 
Westwood Farm Milk Company, and against the Mason’s Creamery Company to 
compel defendants to comply with a marketing order. 

Decree in accordance with opinion. 

John A. Canavan, U. S. Atty., of Boston, Mass., Robert H. Jackson, Asst. Atty. 
Gen., and Wendell Berge, Hugh B. Cox, James C. Wilson, and Joseph G. Blandi, 
Sp. Assts. to Atty. Gen., for plaintiffs. 

Charles B. Rugg and Ropes, Gray, Boyden & Perkins, all of Boston, Mass., for 
defendants H. P. Hood & Sons and another. 

Edward F. Merrill, of Skowhegan, Me., for intervening, petitioner E. Frank 
Branon. 

John M. Raymond, Lawrence Foster, and Palmer, Dodge, Barstow, Wilkins € 
Davis, all of Boston, Mass., for defendant Whiting Milk Co. 

John W. Redmond, of Newport, Vt., for intervening petitioners Chester D. Noyes, 
B. A. Gray, and Everett Wiswall. 

Charles S. Walkup, Jr., of Boston, Mass., for defendants W. P. Elliott Co., F. W. 
Laroe, John E. Burr, Whitcomb Farms, Inc., and Mason’s Creamery Co. 

David Greer, of Boston, Mass., for defendants Green Valley Creamery, A. J. 
Robinson, W. T. Jones Co., A. J. McNeil & Sons, and Westwood Farm Milk Co. 


Sweeney, District Judge. 
Thirty actions filed by the plaintiffs were heard together on the ques- 
tion of a temporary mandatory injunction. This Court entered a de- 


*Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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cree ordering the defendants to comply with Marketing Order No. 4, 
as amended, during the pendency of this suit. United States of Amer- 
ica, et al. v. Whiting Milk Co., D. C., 21 F. Supp. 321. 

The cases were then referred to a special master with directions to 
hear the parties and their evidence, and to make and report his findings 
of fact to the Court. Hearings were held beginning on January 4, 
1938, and were recently concluded. The Master’s report was filed on 
January 27, 1939. 

The only question pertaining to the Master’s report is raised by the 
plaintiffs who object to the inclusion of paragraphs 192 to 218 of the 
report on the grounds that they are immaterial and irrelevant. Since 
the defendants raise the question of the validity of Order No. 4, and 
the proper administration of the amended Order No. 4 by the Market- 
ing Administrator, I am of the opinion that the paragraphs referred 
to should be included in the report. The Court therefore overrules 
the objection and confirms the Master’s report. 

After the [preliminary ] injunction was issued, and on application of 
the defendants, a supersedeas pendente lite was issued by the Senior 
Circuit Judge of this circuit, staying and superseding the operation of 
the temporary injunction insofar as it compelled payments by the de- 
fendants to the Marketing Administrator, and directing that payments 
should be made to the clerk of this Court instead, or that a bond should 
be filed to guarantee such payments. Later, the supersedeas was 
amended to reinstate the injunction which had ordered payments of 
administration expenses under Article X of the order to the Adminis- 
trator. The net result of the action of this Court and the supersedeas 
was to compel payment of administration expenses directly to the Mar- 
keting Administrator, and payments of the equalization charges under 
Article VIII, and the marketing service charges under Article IX, to 
the clerk of this court. 

On appeal from the injunction, the Circuit Court ordered that the 
supersedeas ordered issued by the Senior Circuit Judge should be con- 
tinued pending the final determination of the cases on their merits. 
H. P. Hood & Sons, Inc., et al. v. United States, et al., 1 Cir. 97 F. 2d 
677. 

There are now but eleven of the original thirty cases before me for 
decision. The rest of them are dependent on the decision in these cases, 
except in one or two instances, where additional testimony is to be 
taken. This decision will treat the cases as one case, and variations in 
the facts or law as applicable to any of them will be treated at the end 
of this opinion. 

As a basis for the denial of the relief sought the defendants urge 
three broad [675+] grounds: First, the unconstitutionality of the 
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Agricultural Marketing Agreement Act of 1937, 7 U. S. C. A. § 601 
et seq., hereinafter referred to as the act: second, the invalidity of 
Order No. 4, both in its original form and as amended: and, third, the 
improper and illegal administration of Order No. 4, as amended. 

[1] The constitutionality of the act was passed upon by this Court 
in United States of America et al. v. Whiting Milk Co., supra. The 
reasoning and decision in that case are adopted here. In addition to 
the grounds urged, the defendants now raise one other question— 
whether the act is unconstitutional because of the improper delegation 
of legislative power to the Secretary of Agriculture or to a group of 
private persons. The defendants contend that this Court is bound 
by the decision of the Circuit Court of Appeals for this Circuit in But- 
ler v. United States, 78 F. 2d 1, wherein it held that the Agricultural 
Adjustment Act of 1933,7 U.S.C. A. § 601 et seq., was unconstitutional 
because the Congress improperly delegated legislative power to the 
executive department. They also contend that even if this Court is 
not bound to follow the decision in the Butler case, under the doctrine 
of stare decisis, the act shows a delegation of authority without setting 
up proper standards as a guide for the exercise of that authority. The 
defendants’ first contention is untenable. The decision of the Circuit 
Court of Appeals in the Butler case, supra, was a decision on the origi- 
nal Agricultural Adjustment Act. After the Supreme Court of the 
United States had affirmed the decision of the Circuit Court (without 
passing on the question of the delegation of legislative authority) the 
act, including the delegation clause, wasamended. As the 1937 act now 
stands, the delegation clause is quite different from the one passed on 
by the Circuit Court in the Butler case. The doctrine stare decisis has 
no application here. 

The act contains the following declaration of policy : 


“Sec. 2. [§ 602.] It is hereby declared to be the policy of Congress— 

“(1) Through the exercise of the powers conferred upon the Secretary of Agri- 
culture under this title [chapter], to establish and maintain such orderly market- 
ing conditions for agricultural commodities in interstate commerce as will estab- 
lish prices to farmers at a level that will give agricultural commodities a pur- 
chasing power with respect to articles that farmers buy, equivalent to the purchas- 
ing power of agricultural commodities in the base period; and, in the case of all 
commodities for which the base period is the pre-war period, August 1909 to July 
1914, will also reflect current interest payments per acre on farm indebtedness 
secured by real estate and tax payments per acre on farm real estate, as con- 
trasted with such interest payments and tax payments during the base period. The 
base period in the case of all agricultural commodities except tobacco and pota- 
toes shall be the prewar period, August 1909-July 1914. In the case of tobacco 
and potatoes, the base period shall be the postwar period, August 1919-July 1929. 

(2) To protect the interest of the consumer by (a) approaching the level of 
prices which it is declared to be the policy of Congress to establish in subsection 
(1) of this section by gradual correction of the current level at as rapid a rate as 
the Secretary of Agriculture deems to be in the public interest and feasible in 
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view of the current consumptive demand in domestic and foreign markets, and 

(b) authorizing no action under this title which has for its purpose the mainte- 

nance of prices to farmers above the level which it is declared to be the policy of 

Congress to establish in subsection (1) of this section.” 7 U.S.C. A. § 602. 

[2] To effectuate the policy of the act, the Secretary of Agriculture 
is authorized under section 8c (4), 7 U.S. C. A. § 608c (4), to issue an 
order. Section 8c (5) specifies in detail the terms and conditions of 
any orders that may be issued, and provides that no other terms and 
conditions may be contained in such order. A close reading of 8c (5) 
leads to the conclusion that the power delegated by Congress to the 
Secretary has not only a definite standard to follow, but has limitations 
beyond which the Secretary may not go. The standard or criterion 
that is to govern the exercise of authority given to the Secretary is 
the levelling of prices for agricultural commodities between the cur- 
rent period and the base period prescribed in the act. It contains a 
definite and fixed standard to which the Secretary must adhere, and 
provides the precision of guidance which were pointed out as lacking 
in [676+] the National Industrial Recovery Act in Schechter Corp. v. 
U.S., 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed. 1570, 97 A. L. R, 947, and 
Panama Refining Co. v. Ryan, 293 U. S. 388, 55 S. Ct. 241, 79 L. Ed. 
446. The exact point urged by these defendants was recently passed 
upon by the Fifth Circuit in Whittenburg, et al. v. U. S., 100 F. 2d 
520, wherein it was held that the act was not unconstitutional because 
of an unwarranted delegation of legislative power. To the same effect 
are Edwards v. U. S., 9 Cir., 91 F. 2d 767; Wallace v. Hudson-Duncan, 
9 Cir., 98 F. 2d 985; and Currin, et al. v. Wallace, et al., 59 S. Ct. 379, 
83 L. Ed. 441, decided by the Supreme Court of the United States 
January 30, 1939. 

[3] The defendants next contend that section 8c (12) of the act 
amounts to an unconstitutional delegation of legislative authority to 
a group of producers or to the officers of the cooperative associations 
having control of the producer vote. This section, and section 8c (19) 
which permits the Secretary to conduct a referendum for the purpose 
of determining the sentiment amongst the producers, does not trans- 
cend the power of Congress to submit the question of the approval 
of an order to the producers. Some method or means of ascertaining 
the sentiment of the producers had to be provided, and the method 
provided by section 8c (12) and 8c (19) is not arbitrary or capricious. 
The Master’s report contains no indication that if a different method 
of ascertaining the sentiment of the producers had been used any result 
other than approval of the amended Order No. 4 would have been ob- 
tained. The act is not unconstitutional because of any alleged im- 
proper delegation of legislative authority. 


fItalic figures in brackets refer to first word beginning a page in 26 F. Supp.— Ed. 
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[4] The defendants attack the constitutionality of the act on another 
ground. Assuming for the purpose of this attack that Congress has 
the power to fix a minimum price on milk in interstate commerce, they 
then urge, citing 7hompson v. Consolidated Gas Co., 300 U. S. 55, 57 
S. Ct. 364, 81 L. Ed. 510, that the equalization pool authorized by the 
act operates to deprive those defendants, who dispose of the bulk of 
their milk at fluid prices, of a portion of their profits, and transfers 
them to other handlers having less of the fluid market. They contend 
that it is a taking of their property and giving it to another, a doc- 
trine thoroughly inconsistent with the Thompson case. As I view the 
facts presented in the Master’s report, the defendants’ contention is 
unsound. The effect of this law is not to take profits from one dis- 
tributor and pay them to another. The real effect is that it takes 
from the handler the difference between the amount he paid the pro- 
ducers (the blended price is only a minimum price) and the amount 
he should have paid the producer as ultimately determined by his 
sales. See Milk Control Board v. Crescent Creamery, Ind. Sup., 14 
N. E. 2d 588, 590. The facts presented in this case disclose a situation 
Case, 261 U. S. 184, 43 S. Ct. 270, 67 L. Ed. 605, and the Dayton- 
more closely akin to those presented in the New England Divisions 
Goose Creek R. v. U. S., 263 U. S. 456, 44 S. Ct. 169, 68 L. Ed. 388, 33 
A. L. R. 472. 

The New England Divisions Case held that an order of the Inter- 
state Commerce Commission, which increased the New England share 
of a joint rate by 15 percent., was constitutional. Under the order 
the joint rates were not increased, so that the effect of awarding the 
New England railroads a 15 percent. increase necessarily meant that 
the money constituting the increase must be taken from the roads 
operating west of the Hudson River. In that decision, the Court 
recognized the adoption by Congress of a new policy and a new exer- 
cise of an old power vested in it. At page 189 of 261 U. S., 43 S. Ct. 
at page 270, the Court pointed out that the prior enactments of Con- 
gress had been concerned chiefly with the prevention of abuses in 
rates. The new 1920 act, 41 Stat. 456, sought not only to correct 
abuses, but to insure adequate transportation service. The Court, de- 
ciding the order valid, held that, in its control of interstate commerce, 
the Congress was not limited to mere police duty amongst the rail- 
roads, but, to attain the new purpose, could create new rights, new 
obligations, and new machinery. Again in the Dayton-Goose Creek 
case, in passing upon the “recapture” phase of the 1920 Transportation 
Act, the Court denied that the power of Congress to regulate interstate 
commerce was exhausted by the fixing of reasonable rates and the 
prevention of those which are discriminatory. In rejecting the nar- 
row construction of the commerce clause, Mr. Chief Justice Taft said: 
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“To regulate in the sense intended is to foster, protect and control the 

commerce with appropriate regard to the welfare of those who are im- 

mediately concerned, as well as the public at large, [677+] and to pro- 

mote its growth and insure its safety.” Dayton-Goose Creek Ry. v. 

U.S., supra, page 478, 44 S. Ct. page 172. 

It is in the interest of those concerned, as well as the public at 
large, that the marketing of milk flowing in interstate commerce 
should be regulated. Without regulation, it is simply a question of 
slow death to those handlers who buy at the blended price and are 
forced to sell great portions of their commodity at the Class II prices. 
In Nebbia v. New York, 291 U.S. 502, 517, 54 S. Ct. 505, 507, 78 L. Ed. 
940, 89 A. L. R. 1469, the Court said: “A satisfactory stabilization 
of prices for fluid milk requires that the burden of surplus milk be 
shared equally by all producers and all distributors in the milk shed. 
So long as the surplus burden is unequally distributed the pressure 
to market surplus milk in fluid form will be a serious disturbing 
factor.” This is applicable here. 

The regulation and control adopted by Congress eliminates the 
bad effect of the arbitrary classification of milk for sale either as 
Class I or Class II milk. The handlers who in the past have had the 
advantage of disposing of the bulk of their milk at Class I prices have 
no lien or property right in this preferred market. They cannot cor- 
ner and hold it against the power of Congress to control the com- 
merce and industry insofar as it affects interstate commerce. They 
must give way to that power. I rule that the act is not unconstitutional 
on this ground. 

[5] The defendants urge at great length that the original Order 
No. 4 and the amended Order No. 4 are both invalid. Whether or 
not Order No. 4, issued on February 7, 1936, is invalid, because of 
the failure to strictly comply with the provisions of the act for notice, 
hearings and findings, is not material, since the Marketing Agreement 
Act of 1937, which became effective on June 3, 1937, “expressly rati- 
fied, legalized and confirmed” all marketing agreements, licenses, or- 
ders, regulations, provisions and acts prior thereto. 7 U. S. C. A. 
§ 672. Amended Order No. 4 became effective after the passage of 
the 1937 act, and therefore must be examined more closely. 

[6] In promulgating amended Order No. 4, the Secretary did not 
make a specific finding and proclamation under section 8e of the act, 
7 U.S.C. A. § 608e, to the effect that the pre-war base period could 
not be satisfactorily determined from available statistics. The de- 
fendants contend that the failure of the Secretary to make such a 
specific finding and proclamation renders the amended order invalid. 
They insist that, under section 8c (17) of the act, which states: “The 
provisions [of] * * * section 8e [section 608e of this title] ap- 
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plicable to orders shall be applicable to amendments to orders: 
* * *% asa condition precedent to the validation of any amended 
order, it must contain a specific finding and proclamation as to the 
unavailability of the pre-war base period statistics. I think that the 
construction urged by the defendants is too narrow and technical, 
When the Secretary promulgated amended Order No. 4, he ratified 
and affirmed the original “findings made upon the evidence introduced 
at the hearings on said order.” 

Plainly, he intended to ratify every finding that had been made in 
promulgating his original order save only as they might conflict with 
the findings of the amended order. (See Paragraph 15 of the Master’s 
report.) A fair reading of the amended order would warrant the 
conclusion that he affirmed and ratified his finding as to the unavail- 
ability of statistics for the pre-war period. This is sufficient com- 
pliance with section 8e of the act, 7 U. S. C. A. § 608e. I therefore 
rule that the amended order is not invalid on this ground. 

[7] As further matters of defense, the defendants attack the ad- 
ministration of the order. The requests for rulings raise questions of 
twenty or more allegedly invalid acts of the Administrator. Some 
of these are trivial. One of the more important allegations is that in 
his computations, the Administrator has included milk sold to handlers 
by producers not having a certificate of registration issued by the 
Commonwealth of Massachusetts. The order defines a producer as 
“any person * * * who produces milk in conformity with the 
health regulations which are applicable to milk which is sold for 
consumption as milk in the Marketing Area.” 

The master has found that, as a practical matter, it was impossible 
from the records available to the Administrator to apply the rigid 
test urged by these defendants. The test that the Administrator 
applied was whether the country plant to which the milk was delivered 
by the producer was approved for the shipment of milk into the 
marketing area by one or [678+] more of the towns and cities in the 
area. I consider this to have been a practical and satisfactory com- 
pliance with the order. 

Other bases for alleged errors by the Administrator are the erro- 
neous inclusion of milk which should have been excluded, and the 
erroneous exclusion of milk which should have been included. In 
some instances, the Administrator has, as the master found, er- 
roneously included or excluded milk from his computations. But, 
the act anticipates that the Marketing Administrator would not be 
infallible, and authorizes the promulgation of Article VII, section 2 
and section 3 of the order, which provides for the establishment of a 
cash reserve fund to be utilized for the correction of errors. The 
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errors detected by the Administrator, or called to his attention, have 
been corrected insofar as the reports before him have enabled him to 
do so. (See Paragraphs 184 and 185 of the Master’s report.) 

The other alleged errors, if proven to be such, may be corrected in 
the recomputation which is referred to later herein. They do not go 
to the merits of the validity of the act or to the order, and are not so 
serious in their nature as to warrant denial of the plaintiffs’ claim 
for relief. 

In passing upon a like attack upon a similar statute in Milk Control 
Board v. Crescent Creamery, supra, referring to the details of opera- 
tion of an equalization pool, the Court said, at page 590 of 14 N. E. 2d: 
“They are complicated, and involve adjustments to equalize differences 
between the tentative or announced ‘blended price’ and the afterward 
determined ‘blended price.’ Delinquencies in payments of assessments 
to the pool also affect the ‘blended price,’ but there are compensating 
adjustments when the delinquencies are paid.” As in that case, I am 
satisfied that the method and means adopted by the Administrator to 
effect the legislative intent do so with a sufficient degree of exactness 
to satisfy the constitutional requirements. Obviously, in effectuating 
the policy and purpose of the act much of the detail work must be 
left to the person charged with the administration. It would be im- 
possible for either the Congress or the Secretary of Agriculture to 
prescribe rules and regulations that would encompass every situation 
that can possibly be encountered by the Administrator. He has shown 
a wholesome and wholehearted willingness to effectuate the intent of 
Congress without losing sight of or sacrificing any rights that these 
defendants might have under the Constitution or any law. 

If this decision is ultimately sustained, a recomputation of the 
blended price for every period subsequent to August 1, 1937, will be 
necessary. Inasmuch as the ultimate blended price of any computation 
will be dependent upon the amount of Class II milk included in the 
computation (see Paragraph 189 of the Master’s report), it will be 
necessary, before such recomputation is made, that the Milk Adminis- 
trator receive reports from all who are bound to comply with the 
provisions of the order. After such reports have been received from 
all handlers a new blended price should be determined, using the same 
class prices that were used in making the original computation for 
each period, and using the same method of computation. 

[8] There has been a widespread violation of the act and order, and 
only a comparative few of the handlers have made the payments pro- 
vided by the act. These defendants have paid into Court over $2,500,- 
000. The condition of the industry under the circumstances is so 
chaotic that this Court should do everything possible to obtain a deci- 
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sion by an appellate court on the real questions involved without un- 
necessary delay. The constitutionality of the act, the validity of the 
order, and the decision on the question of a mandatory injunction to 
compel compliance with it, are the vital questions to be finally settled. 
Ordinarily an equity decree should be an all inclusive decision of 
the questions that have been raised so that the relief granted will be 
precise, definite, and comprehensive. In this case it would call for a 
complete adjudication of the exact amounts owed by each defendant. 
To allow the final decision on the real questions to be delayed for the 
period of time that would be necessary to make the recomputation, 
either administratively or through the Court, and to subject the parties 
to the incidental expense, would operate to the disadvantage of every 
person concerned in the case, and possibly to the general public. 

I anticipate that if this decision is affirmed in the appellate court 
the case will be returned to this Court for disposition of the question 
of the recomputation. In the event, however, that it is ruled that 
[679+] the act is unconstitutional or the order is invalid, the matter is 
then ended without need for it. 

The plaintiffs are entitled to the injunctions prayed for in the third 
and fourth paragraphs of their bill, with the understanding on the 
part of the Court that a recomputation is to be made for every period 
commencing with August 1, 1937, as soon as practicable after a final 
decision by the appellate courts on the questions above decided. 

A somewhat troublesome situation is presented in the status of the 
two cents per hundredweight “marketing service fee” deducted under 
Article [X of the order from the blended price due the producers and 
paid into Court. This charge is for a service to be currently performed 
by the Administrator for the benefit of producers. The master has 
found that it is now impossible for the Administrator to provide the 
current service for the periods for which he has not received the 
charge. (See Paragraph 117 of the Master’s report.) Under the 
supersedeas of the Circuit Court the “marketing service fee” was 
ordered to be paid into the hands of the clerk of this Court. Obviously, 
the Administrator has been powerless to provide the designated service 
to the producers. Under the circumstances, it would seem equitable 
to redistribute that “marketing service fee” to the producers from 
whom it was withheld by the handlers and paid into Court. When and 
if an appellate court determines that the “marketing service fee” is a 
proper charge, and should be paid to the Marketing Administrator, he 
will then be in a position to render the service and the charge should 
be exacted. The funds that are paid in the meantime, constituting 
this service charge, should be turned over to the Marketing Adminis- 
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trator for distribution to the producers from whom the money has 
been withheld. 

The defendants’ joint requests for conclusions of law are denied 
except insofar as they are consistent with the above. Request +19 
has been waived. 


InpiIvipvAL DEeFrenDANTS 
GREEN VALLEY CREAMERY, INC. 


[9, 10] In addition to all of the contentions considered above, this 
defendant asserts that it is not engaged in interstate commerce as that 
term is defined in the act and is not subject to the regulation provided 
in the order. This contention is untenable. While it is quite true that 
the Green Valley Creamery, Inc., sells its milk to the Stuart Milk Com- 
pany in Vermont, nevertheless, the facts described by the master in 
Paragraphs 300 to 308 clearly show that the transaction is a question- 
able one or a “wash” sale. The same Howard B. Parker dominates both 
corporations, determines the price that the Stuart Milk Company will 
pay for the milk, and determines what price the Green Valley Cream- 
ery, Inc., will receive for the milk. Assuming for the purpose of the 
defendant’s contention, however, that the sale is a bona fide sale, it 
cannot be urged by the defendant that at the time of the sale by the 
Green Valley Creamery, Inc., to the Stuart Milk Company that the 
Green Valley Creamery, Inc., did not have definite knowledge that the 
commodity being sold was to be sold for transportation in the current 
of interstate commerce. The contention of the defendant is overruled. 
See Houston, H. d& W.T.R. Co. v. United States, Shreveport case, 234 
U.S. 342, 34 S.Ct. 833, 58 L.Ed. 1341, and Currin, et al. v. Wallace, 
et al., 59 S.Ct. 379, 83 L.Ed. 441, decided by the Supreme Court of the 
United States on January 30, 1939. The defendant’s request for a 

contrary conclusion of law is denied. 


A. J. ROBINSON 


[11] The master has found that the defendant is a handler of milk 
as defined in the order, and receives milk from producers at its plant at 
Starksboro, Vermont. All of the milk purchased by the defendant 
from the producers is subsequently distributed and sold in the market- 
ing area. There is no question that the milk which the defendant 
handles is later a part of the flow of interstate commerce, and if the 
defendant contends that the transaction in which he engages is purely 
an intrastate transaction, it still directly burdens and affects the flow of 
interstate commerce, and is therefore subject to regulation by the Con- 
gress. See Green Valley Creamery, Inc., supra, and cases there cited. 
The defendant’s requests A and B are denied. 
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A. J. MCNEIL & SONS 


[12] The master has found that this defendant is a handler as defined 
in the order. It purchases milk, however, not from producers, but 
from other handlers. (See Paragraph 314 of the Master’s re-[680+ | 
port.) This milk is sold and distributed in the marketing area. While 
the defendant makes no purchases from producers, and is therefore 
not subject to payment of the blended price, it, nevertheless, is engaged 
in an activity over which the Congress may validly exercise its author- 
ity. It is therefore subject to compliance with the act and order so far 
as it is applicable. The defendant’s request to the effect that the 
defendant is not indebted to the Marketing Administrator is allowed 
on the facts disclosed in the Master’s report. It is, however, subject 
to the injunctive relief sought by the plaintiffs. 


THE WHITING MILK COMPANY 


[13] Although the Whiting Milk Company is one of the largest 
handlers of milk in the area, it raises the intrastate character of certain 
of its activities as a reason for denying relief to the plaintiffs, at least 
insofar as these intrastate activities are concerned. Paragraphs 256 
and 257 of the Master’s report disclose that this defendant purchases 
milk from producers in Massachusetts for distribution wholly in 


Massachusetts, and that the processing of the milk occurs separate 
and apart from the processing of other milk purchased from 
outside of the state. It is delivered to designated institutions 
in the Commonwealth of Massachusetts. The surplus not needed 
for the institutional sale thereafter becomes commingled with other 
out of state milk. The defendant contends that this milk wholly 
raised, processed, and sold within the State of Massachusetts is not 
subject to regulation by the Congress. The master has found (Para- 
graph 97) that the introduction of as little as 2000 extra quarts of milk 
into the marketing area might affect the price of milk within the area. 
There was evidence before him that as little as a carload of milk would 
drop the wholesale price in Boston as much as 1 cent per day. Clearly, 
then, it cannot be denied that the milk wholly raised, processed, and 
sold in Massachusetts does not have a direct effect or burden on the 
marketing of interstate commerce milk. In Currin, et al. v. Wallace, 
et al., supra, the Court stated : “The fact that intrastate and interstate 
transactions are commingled on the tobacco market does not frustrate 
or restrict the congressional power to protect and control what is com- 
mitted to its own care.” [59 S.Ct. 385.] Citing the Shreveport case, 
supra, the Court stated : “Wherever the interstate and intrastate trans- 
actions of carriers are so related that the government of the one in- 


¢Italic figures in brackets refer to first word beginning a page in 26 F. Supp.—Ed. 
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volves the control of the other, it is Congress, and not the state, that 
is entitled to prescribe the final and dominant rule.” The receipt and 
handling of the milk by this defendant in the Commonwealth of Massa- 
chusetts directly affects interstate commerce, and is clearly and inex- 
tricably related with the interstate commerce in milk transactions 
carried on by the said defendant. It is readily seen that the regulation 
of interstate commerce in milk cannot be effected without the regula- 
tion of the milk in question. 


THE INTERVENORS 


[14] One producer was allowed to intervene in the Hood action, 
and another in the Whiting action, on their assertion that they had a 
real and genuine interest in the proceedings before the Court. Their 
principal claim of interest is that were it not for the act and order they 
would be receiving more money for their product than the blended 
price, and they point to certain plant notices that were posted by these 
two defendants after the institution of these suits. The notices pro- 
claimed that a price higher than the blended price would be paid to the 
producers if the defendants were not compelled to comply with the act 
and order. The intervenors allege that the operation of the act and 
order deprives them of this increase over the blended price and is 
violative of the Fifth Amendment to the Constitution. The short 
answer to these contentions is that the blended price is but a minimum 
that the handler must pay to the producer, and there is nothing in the 
act or the order that prohibits the defendants from paying the higher 
price to the intervenors. It is further to be noted that the plant notices 
do not constitute such a contract as would enable these intervenors to 
recover the higher price from the defendants, if the defendants aban- 
doned this litigation. The most that the intervenors have is a contin- 
gent interest in the excess over the blended price dependent upon the 
unconstitutionality of the act or the invalidity of the order. Such 
interest blossoms into a right, if at all, only after the act has been 
declared unconstitutional or the order illegal. Plainly, neither the act 
nor the order constitute a taking of property without due process of 
law. 

[681+] Requests for conclusions of law by the intervenors are de- 
nied, except insofar as they are consistent with the above. 

After the money paid into Court has been released to the Marketing 
Administrator, these intervenors will be entitled to receive from him 
a payment, to the extent of moneys deducted from the blended price 
due them, and paid into Court for marketing service fees under Article 
IX, as amended. 

A decree may be prepared in accordance with the above. 


¢Italic figures in brackets refer to first word beginning a page in 26 F. Supp.—Ed. 
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SUPPLEMENTAL OPINION 


At the request of counsel for the plaintiffs, the following is added 
to the opinion which was published on February 23, 1939: 

Statements of fact above are intended as findings of fact, and state- 
ments of legal conclusions, as rulings of law, in accordance with Rule 
52 of the Federal Rules of Civil Procedure, 28 U. S. C. A. following 
section 723c. 

All of the material facts in the case are contained in the Master’s 
report. Insofar as I have dealt with questions of law, my statements 
in the opinion shall be regarded as conclusions of law for the purpose 
of the record. 


H. P. Hoop & Sons v. Untrep Srates, 307 U. S. 588.* Decided June 
5, 1939. 

H. P. Hoop & Sons, Inc., and Nopte’s Mr.k Company, PETITIONERS, 
v. UntTep STATEs oF AMERICA AND Henry A. WALLACE, SECRETARY 
or AcricuttrurE. (No 772.) 

Wuitine Mix Company, PETITIONER, v. UNITED States OF AMERICA 
AND Henry A. WALLACE, SECRETARY OF Acricutrure. (No. 809.) 

E. Frank Branon, PETITIONER, v. UNITED StaTEs OF AMERICA AND 

Henry A. WALLACE, SECRETARY OF AGRICULTURE. 


[ Nos. 772, 809, and 865] 
Argued April 25 and 26, 1939. 
[See annotation references, 1 and 2, p. 920.] 


Constitutional Law—Due Process of Law—Validity of Equalization Provisions 
of Order 


The equalization provisions of an order of the Secretary of Agriculture regulat- 
ing the handling of milk under the act are not violative of the due process 
clause of the Fifth Amendment of the Federal Constitution.** 


Amendment of Milk Order—Finding as to Base Period—Use of Post-War 
Period Because of Unavailability of Statistics for Pre-War Period 
A milk order of the Secretary under the act using a post-war period as the base 
period to determine milk prices where statistics for the pre-war period are 
not available may be amended without any additional finding as to the 
necessity of using such period as the base period.** 


Milk Order—Referendum—Validity—Right to Vote 


A referendum among milk producers to determine their approval or disapproval 
of a proposed milk order under the act authorizing such a referendum 
which is restricted by the Secretary to producers delivering milk to stations 
which are approved for shipping of milk to the marketing area and which 
had shipped milk or cream to the marketing area during the representa- 
tive period, is valid.** 


*United States v. H. P. Hood & Sons, Inc., et al., 26 F. Supp. 672, affirmed, ante, 


p. 905.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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Milk Order—Referendum—Vote by Co-operatives 


Under an express provision of the act the Secretary is entitled to accept the vote 
of co-operatives as representing the best interest of their members, and need 
not require any further referendum by them among their members.* 


Milk Orders—Equalization Fund—Milk Produced on Unregistered Farms 
Properly Included by Market Administrator 


All milk received by a licensed handler for use in the marketing area, including 
milk produced on unregistered farms and sold in violation of State law, may 
be included in computing the amount due from such handler for distribution 
to producers through an equalization fund.* 


Milk Orders—Reinstatement—Effect of Finding in Amended Order as to 
Tendency To Effectuate Policy of Act 


A milk order, reinstated after its suspension, thereafter amended with a finding 
that the issuance of the amendment to the order and of the order as amended 
will tend to effectuate the declared policy of the act, cures any error there 
may possibly be by reason of the Secretary’s failure to make such finding 
in the reinstatement of the order.* 


On writs of certiorari to the United States Circuit Court of Appeals for the 
First Circuit to review a decree of the District Court of the United States for the 
District of Massachusetts for plaintiffs in suits to enjoin the violation of an order 
of the Secretary of Agriculture under the Agricultural Marketing Agreement Act 
of 1937, regulating the handling of milk in the Boston marketing area, in which 
certain producers of milk intervened as defendants. Affirmed. 

Mr. Justice Reed delivered the opinion of the Court: 

These cases involve the constitutionality of the Agricultural Market- 
ing Agreement Act of 1937? as applied in an order of the Secretary of 
Agriculture regulating the handling of milk in the Greater Boston, 
Massachusetts, Marketing Area. 

The petitioners, H. P. Hood & Sons, Inc., and Noble’s Milk Company 
of No. 772 and Whiting Milk Company of No. 809, original defendants 
below, are engaged in handling milk in the marketing area in the cur- 
rent of interstate commerce or in a manner which burdens that com- 
merce. Producers intervened as defendants, petitioner E. Frank 
Branon on the side of H. P. Hood & Sons and Chester D. Noyes beside 
the Whiting Company. The respondents, plaintiffs below, are the 


1 Act of June 3, 1937, 50 Stat. at L. 246, chap. 296, 7 U. S. C. A. § 601. 
*Reference to each point involved in this issue will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 


ANNOTATION REFERENCES 


1. As to constitutionality of regulations as to milk, including regulation of 
prices, see annotation in 18 A. L. R. 235; 42 A. L. R. 556; 58 A. L. R. 672; 80 
A. L. R. 1225; 101 A. L. R. 64; 110 A. L. R. 644, and 119 A. L. R. 243. 

2. As to co-operative marketing of farm or dairy products by producers’ asso- 
ciation, see annotation in 25 A. L. R. 1113; 38 A. L. R. 247; 47 A. L. R. 936; 77 
A. L. R. 405, and 98 A. L. R. 1406. 
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United States of America and the Secretary of Agriculture. The 
parties will be referred to as defendants and plaintiffs, respectively. 

It is unnecessary to detail the facts of each case. They are two of 
many instituted by the plaintiffs to secure obedience to the Order. 
On October 1, 1937, bills of complaint were filed in the District Court 
for the District of Massachusetts, 21 F. Supp. 321, for the purpose of 
enjoining Hood & Sons, *[597] Noble’s Milk Company and *Whiting 
Milk Company from violating the terms of Order No. 4 as amended. 
A temporary mandatory injunction issued on November 30, 1937. A 
supersedeas followed soon after, conditioned upon payment by the three 
handlers into the registry of the court of the amounts billed to them 
by the Market Administrator for equalization charges and marketing 
services under the Order. Answers to the bills asserted constitutional 
infirmities in the Act and fatal weaknesses in the Order as amended. 
A Special Master was charged with the duty of finding the facts in 
these and similar suits. His report was filed on January 27, 1939. 
Shortly thereafter, the District Court confirmed the report, sustained 
both the Act and the Order, and entered a decree for the plaintiffs. 
The defendants took an appeal to the Circuit Court of Appeals and, 
after the cases were docketed, filed petitions for writs of certiorari. 
The writs were granted because important questions of Federal law 
undecided by this Court were involved and pending appeals in other 
cases with similar issues were ready for argument. 

The pertinent provisions of the Marketing Act have been sum- 
marized in United States v. Rock Royal Co-operative, No. 771, de- 
cided today [307 U. S. 553, ante, 1446, 59 S. Ct. 993]. They will not be 
repeated here. 

Order No. 4, as amended, which the plaintiffs seek to enforce, is the 
culmination of an extended effort by the Secretary to work out a plan 
to regulate the marketing of milk in the Boston area. Order No. 4 
was originally issued on February 7, 1936, under the Agricultural 
Adjustment Act.? All steps leading to its issuance were taken. On 
November 30, 1935, the Secretary gave notice of a public hearing on a 
proposed marketing agreement and order. Hearings were held. A 
marketing agreement was tentatively approved *[592] which handlers 
failed to accept. *On January 25, 1936, the Secretary found and 
proclaimed that the purchasing power of milk could not be satisfac- 
torily determined for the pre-war base period from available statistics 
in the Department of Agriculture, but could for the post-war period. 
August, 1919, to July, 1929, was declared the base period for the pur- 
pose of issuing an order. On February 5, 1936, the Secretary made 


2 Act of May 12, 1933, 48 Stat. at L. 31, chap. 25, as amended August 24, 1935, 49 Stat. 
at L. 750, chap. 641, 7 U. S. C. A. § 602. 
*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 





922 AGRICULTURAL MARKETING AGREEMENT ACT OF 1037 7 A.D, 
307 U. S. 588 


a determination, as required by § 8c (9), as to the necessity for issuing 
an order. The President approved the determination, and the Order 
issued. It remained in effect until August 1, 1936, shortly after the 
District Court for the District of Massachusetts held that the Act 
under which the Order was issued was unconstitutional. On that 
day the Secretary suspended the Order for an indefinite time. 

After the passage of the Marketing Act, the Secretary, on June 
24, 1937, gave notice of a hearing upon proposed amendments to Order 
No. 4. On the following day he terminated the suspension of the 
formal and administrative provisions as of July 1, and of the price- 
fixing provisions as of August 1. Hearings were held. A proposed 
marketing agreement failed of approval by the handlers. On July 
17, 1937, a referendum took place. It will be discussed later at some 
length because of contentions which question its validity. On July 
27, 1937, acting pursuant to § 8c (9), the Secretary determined that 
the failure of the handlers to sign tended to prevent effectuation of the 
declared policy of the Act; that issuance of the proposed amendments 
to the Order was the only practical means of advancing the interests 
of milk producers in the area; and that the issuance was approved by 
over 70 per cent of the producers who during May, 1937, were engaged 
in the production of milk for sale in the area. The President approved 
the determination. *[593] *On July 28, 1937, “Order No. 4, Amend- 
ment No. 1” issued. In it the Secretary made findings upon the evi- 
dence introduced at the hearings upon the proposed amendments and 
ratified the original findings in so far as they were not in conflict with 
the new ones. He made no finding or proclamation, as he had in the 
original Order, that satisfactory statistics were not available for the 
pre-war period but were for the post-war period. It is not disputed 
that the latter was used as the base period for the purpose of comput- 
ing the prices to be used in the amended Order. 

This amended Order is based upon the same principles discussed in 
United States v. Rock Royal Co-operative, ante, p. 1446, and companion 
cases, decided today. It establishes a comprehensive scheme for the 
regulation of milk handled in interstate or foreign commerce in an 
area which includes Boston and 36 other cities or towns. A Market 
Administrator, appointed by the Secretary of Agriculture, is in charge. 
Producers and handlers are defined, the first as any person producing 
milk in conformity with the health regulations applicable to milk sold 
for consumption as milk in the marketing area, the second as all, in- 
cluding producers or associations of producers, who engage “in such 
handling of milk, which is sold as milk or cream in the Marketing 


3 United States v. David Buttrick Co. (D. C.) 15 F. Supp. 655, reversed in (C. C. A. 1st) 


91 F. (2d) 66. 
*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 
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Area, as is in the current of interstate commerce or which directly 
burdens, obstructs or affects interstate or foreign commerce in milk and 
its products.” 

There are two use classifications, roughly, fluid and non-fluid. A 
price is stated for Class I or fluid milk; a formula, based primarily on 
the price of cream in Boston and casein in New York, is provided for 
the calculation of the Class II price for each delivery period. Mini- 
mum prices determine the value of all the milk delivered by all pro- 
ducers to all the handlers subject to the Order. Except to associations 
of producers for *[594] Class I milk, payment *to producers is made 
at a blended price. The Administrator computes the value of milk 
for each handler by multiplying the quantities used by him in each 
class by the class price, and by adding the two results. Then the 
values for all handlers are combined into one total. Adjustments are 
made for differentials. The adjusted total is divided by the total 
quantity of milk. The result is a weighted average price somewhere 
between the two class prices, known as the “blended price.” Each 
handler pays his producers at the blended price. The amount paid to 
producers may be less, or it may be more, than the value of the milk 
sold by the handler. Equalization is made among handlers. As the 
Order puts it, after paying his own producers, each handler pays “To 
producers, through the Market Administrator, by paying to or re- 
ceiving from the Market Administrator, as the case may be, the amount 
by which payments made . . . are less than, or exceed, the value of 
milk as required to be computed for such handler. . . .” 

The defendants urge that the decree of the District Court should be 
reversed because of error under the Constitution, under the statute, 
under the Order itself. It is contended that the equalization pro- 
visions of the amended Order violate the due process clause of the 
Fifth Amendment ; that the price fixing features of the Act and Order 
constitute an invalid exercise of the power to regulate commerce and 
an invasion of the powers reserved to the states under the Tenth 
Amendment ;* and that the Act involves delegation of legislative 
power. The amendments to the Order are said to be void because an 
essential finding required by the statute is lacking. The referendum 
among producers is assailed as improperly conducted. And the de- 
fendants in No. 772 raise the point that the Market Administrator 
failed to comply with the provisions of the amended Order. 

*|595]| *Constitutionality. There is nothing to be added to the dis- 
cussion of the constitutionality of the Act in United States v. Rock 
Loyal Co-operative, No. 771, decided today [307 U. S. 533, ante, 1446, 
59 S. Ct. 993]. The discussion there of the validity of the amended 


*Only defendant in No. 809 makes this contention. 
*Italic figures in brackets refer to first word beginning a page in 307 U. S.— Eid. 
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Order, insofar as similar issues are raised in this case, is also de- 
terminative. 

Order Amended without Finding as to Base Period. Order No. 4, 
as amended, is the controlling regulation in these cases. As authorized 
by § 8e° it used a post-war period as the base period to determine 
prices. The finding and proclamation by the Secretary as to the ab- 
sence of statistics for the pre-war period, available for use, were made 
for the original issue of Order No. 4 but not for the amendments, 
Section 8c (17) makes certain sections, including 8e, applicable to 
amendments of orders. It reads thus: “The provisions of this section, 
§ 8d, and § 8e applicable to orders shall be applicable to amendments 
to orders. . . .” Defendants contend that this requires a finding and 
proclamation under § 8e each time an order which includes a post-war 
base period is amended in any particular. 

Ordinarily the base period of §2 is to be used. It is only after a 
finding that the purchasing power of the commodity during the period 
fixed in § 2 cannot be satisfactorily determined from available statistics 
of the Department of Agriculture that the *[596] Secretary by § 8e 
*is authorized to find and proclaim the post-war base period. By § 8¢ 
(1) the Secretary is authorized to issue “and from time to time amend” 
orders. Obviously, as a general clause to make all the provisions of 
§§ 8c, 8d and 8e applicable to amendments, § 8c (17) was adopted. 
Without it questions would have been pertinent as to the applicability 
to amend orders of various provisions in these sections. Doubt would 
arise as to the power to change the base period after it was once de- 
termined. There would seem to be no occasion to review the absence 
of satisfactory statistics, however, on a proposed amendment which 
does not involve any change in the base period. The requirement for 
finding and proclamation in adopting a base period is not intended to 
force the Secretary to go through a meaningless ritual. A determina- 
tion of the necessity of using the post-war base period once made and 
proclaimed satisfies the conditions of §§ 8c (17) and 8e for amendments, 
so long as no amendment is made which involves a change in the base 
period. This has been the administrative construction * where amend- 
ments have been made to orders which had utilized a post-war base 


5 “Sec. 8e. In connection with the making of any marketing agreement or the issuance 
of any order, if the Secretary finds and proclaims that, as to any commodity specified in 
such marketing agreement or order, the purchasing power during the base period specified 
for such commodity in § 2 of this title cannot be satisfactorily determined from available 
statistics of the Department of Agriculture, the base period, for the purposes of such market- 
ing agreement or order, shall be the post-war period, August 1919-July 1929, or all that 
portion thereof for which the Secretary finds and proclaims that the purchasing power of 
such commodity can be satisfactorily determined from available statistics of the Depart- 
ment of Agriculture.” 

6 Armstrong Paint & Varnish Works & Nu-Enamel Corp. 305 U. S. 315, 329, ante, 195, 
203, 59 S. Ct. 191. 

*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 
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period. The plaintiffs show this by a series of references to the Federal 

Register which are not challenged.’ 

*[597] *Validity’ of the Referendum. The referendum is chal- 
lenged as conducted contrary to the term of the Act. Section 8¢ (9) 
(B) authorizes the Secretary of Agriculture to issue an order, not- 
withstanding the failure of handlers to approve a marketing agree- 
ment, if he makes certain determinations, one of them that the issuance 
is approved by at least two-thirds of the producers who, during a 
representative period, “have been engaged in the production of such 
commodity for sale in the marketing area... .”*® Under § 8c (19) 
the Secretary “may conduct a referendum among producers” to ascer- 
tain whether two-thirds approve. He restricted voting in the refer- 
endum under scrutiny to producers who had delivered milk to a sta- 
tion approved for the shipment of milk to the marketing area and 
which had shipped milk or cream to the marketing area during the 
representative period. 

It is said that the Secretary by this restriction disregarded the lan- 
guage of the statute as to producers eligible to vote and that the ballot 
was either accorded to producers not entitled to vote or denied to 
qualified producers. Specifically, the following errors are urged: (1) 
A large number of southern and western producers who delivered to 
stations shipping cream were not permitted to vote. (2) Many New 
England or Eastern New York producers voted who delivered to 
handlers at plants which shipped only cream in the representative 
period. (3) Many voted who produced milk on farms as to which 
no certificate of registration had been issued, as required by §§ 16A 
and 16C of the Massachusetts milk law.2 (4) A number of approving 
producers delivered milk to stations which shipped less than 50 per 
cent of their product to the Boston area. (5) Cooperatives cast votes 
in favor of the *[598] *amendments to the Order solely through ballots 
cast by their boards of directors. Inclusion of the southern and west- 
ern shippers of cream or elimination of any one of the remaining 
groups might have changed the result of the referendum. 

It does not seem profitable to expand each of the contentions of the 
defendants. The question is simply whether the statute was followed. 


It seems to us that it was. 


™“Order No. 2, amended June 5, 1936 (1 Fed. Reg. 549) ; Order No. 3, amended April 13, 
1936 (1 Fed. Reg. 185), and March 29, 1937 (2 Fed. Reg. 616), and March 31, 1939 (4 
Fed. Reg. 1404) ; Order No. 4, amended July 28, 1937 (2 Fed. Reg. 1331), and January 
13, 1939 (4 Fed. Reg. 249); Order No. 5, amended March 29, 1937 (2 Fed. Reg. 614) ; 
Order No. 7, amended October 24, 1936 (1 Fed. Reg. 1662) ; Order No. 11, amended No- 
vember 17, 1936 (1 Fed. Reg. 1979) ; Order No. 12, amended February 24, 1937 (2 Fed. 
Reg. 354); Order No. 15, proclamation dated September 10, 1938 (3 Fed. Reg, 2222) 
amendment dated September 10, 1938 (3 Fed. Reg. 2222) ; Order No. 20, amended August 
15, 1988 (3 Fed. Reg. 2015).” 

8 The alternative provisions may be disregarded in this case. 

® Mass. Anno. Laws, chap. 94, §§ 12—48. 

*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 





926 § AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 7 A.D, 
307 U. S. 588 

The Act does not supply the Secretary with detailed directions as 
to the manner of holding a referendum. Its language is general, 
The Secretary “may conduct a referendum among producers.” ” 
What producers? Those “engaged in the production of [milk] for 
sale in the marketing area. .. .”" Every producer who voted was 
so engaged. Each delivered milk to the plant of a handler licensed * 
to distribute and sell fluid milk in the marketing area. The Order is 
aimed at the handling of milk marketed in the area. The problems 
to be solved are those engendered by the necessary, yet troublesome, 
surplus of fluid milk. Every handler to whom the voters delivered 
contributed to that surplus. 

The milk of the southern and western producers outside the milk- 
shed could not be sent into the marketing area in fluid form, for their 
handlers were not licensed to sell milk in the area. The station in 
Indiana, used in the hearings as illustrative of the situation, held a 
license for the emergency shipments of sweet cream only. The ex- 
clusion of the southern and western producers, therefore, was proper. 
They are located outside the Boston milkshed; they do not produce 
any part of the burdensome surplus of fluid milk. 

*[599| *There was no error in permitting the remaining groups of 
producers to vote. That some handlers to whom voting producers 
delivered milk shipped only cream during the representative period 
is immaterial. The farmers, it was found, cannot tell when they bring 
in their milk whether it will be sold by the handlers as milk or cream. 
As these handlers could have sent the fluid milk to the area, and in 
most instances did, at times other than the representative period, the 
milk delivered to them was a potential part of the surplus. The pro- 
ducers who lacked certificates of registration were properly included. 
Their milk was sold in the area by licensed handlers.* Nor can it 
make any difference that less than 50 percent of the milk of some sta- 
tions was shipped to the marketing area during the representative 
period. There is nothing in the Act that compels adopting 50 per cent 
as determinative. It was enough that the handlers of these producers 
did send some part, and could have sent all. 

Two co-operatives voted for their members in favor of the amend- 
ments to the Order.* No poll was taken of the individual producer 
members. Nor was there any subsequent approval by them of the ac- 
tion taken on their behalf by the co-operatives. Section 8c(12) directs 
the Secretary to consider the approval or disapproval of co-operatives 
as the approval or disapproval of members. This is complete author- 


%§ 8c (19). 

11§ 8e (9) (B) (i). 

12 Mass. Anno. Laws, chap. 94, § 40. 

13 Compare the discussion under the next heading, Violation of Order. 

14 See United States v. Rock Royal Co-operative, No. 771, decided today [307 U. S. 533 
ante, 1446, 59 S. Ct. 993]. 

*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 
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ity for the action of the Secretary. He need not require further ref- 
erendums by co-operatives themselves. Presumably they will vote 
with an eye to the best interest of their members. 

Violation of Order. ‘The decree directs the defendants to pay to 
the Market Administrator for distribution to the producers through 
the equalization *[600] fund the amounts *which he had billed to 
them under the Order. The defendants H. P. Hood & Sons and 
Noble’s Milk Company contend that the bills include in their computa- 
tion milk plainly excluded by the terms of the Order because the 
product of dairies without the certificates of registration required 
by Massachusetts General Laws, Chapter 94, §§ 16A et seq. Under 
these sections no person may sell milk known to have been produced on 
unregistered farms. It is not disputed that milk from such farms 
figured in the operation of the equalization pool. The explanation of 
the plaintiffs is that the Order covers this milk. 

The Administrator seeks payment on the basis of all milk received 
by licensed handlers for use in the Marketing Area. It was found 
that milk received at a country plant was included in the computa- 
tion if the Administrator knew the plant was approved for shipment 
of fluid milk by a city or town of the marketing area. By statute 
handlers are required to have a license to handle milk in any town 
where an inspector of milk is appointed and a permit from the local 
board of health, and they must register with the director of the dairy- 
ing division of the state department of agriculture.” 

As the action of handlers forms the ground for the initiation of 
regulation under the Act ” and for classi*[60/] fication, *reports, cal- 
culation and payment under the Order,'* we conclude that the milk 
received by handlers for use in the area is the proper basis of computa- 
~ 38 Mass. Anno, Laws, chap. 94, §§ 40, 43. 

Id, § 16F. 

17 Sec. 8c. “(1) The Secretary of Agriculture shall, subject to the provisions of this 
section, issue, and from time to time amend, orders applicable to processors, associations 
of producers, and others engaged in the handling of any agricultural commodity or product 
thereof specified in subsection (2) of this section. Such persons are referred to in this 
title as ‘handlers.’ Such orders shall regulate, in the manner hereinafter in this section 
provided, only such handling of such agricultural commodity, or product thereof, as is 
in the current of interstate or foreign commerce, or which directly burdens, obstructs, or 


affects, interstate or foreign commerce, in such commodity or product thereof.” 

18 Article III. “Section 1. Sales and Use Classification —Milk purchased or handled 
by handlers shall be classified as follows : 

“1. All milk sold or distributed as milk, chocolate milk, or flavored milk and all milk 
not specifically accounted for as Class II milk shall be Class I milk; and 

“2. Milk specifically accounted for (a) as being sold, distributed, or disposed of other 
than as milk, chocolate milk, or flavored milk and (b) as actual plant shrinkage within 
reasonable limits shall be Class II milk.” 

Article V. “Section 1. Periodic Reports.—On or before the eighth day after the end of 
each delivery period, each handler shall, except as set forth in section 1 of article VI. 
with respect to milk or cream which was, during such delivery period, (a) received from 
producers, (b) received from handlers, or (c) produced by such handler, report to the 
Market Administrator in the detail and form prescribed by the Market Administrator, 
as follows: 

“1, The receipts at each plant from producers who are not handlers; 

*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 
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tion. True, the reports are based on the delivery of milk by defined 
producers but in view of the *[602] terms of the Order as a whole, 
*we are of the opinion the milk from unregistered farms must also be 
reported. The Act and Order regulate marketing. In violating 
the state health laws by knowingly selling milk from unregistered 
farms, producers and handlers may risk prosecution by the 
Massachusetts authorities. Nevertheless, the handlers must con- 
form to the Order. It is the milk handled, not the milk pro- 
duced, which is determinative. The Administrator was justified in 
using milk received at an approved plant for computation. It may be 
added that under the state and town regulations the municipalities 
in the marketing area, through their control over licenses and per- 
mits, have the power to supervise the handlers to see that they comply 
with the law forbidding sales from unlicensed farms.” 

The further contention is made that the Secretary failed to make 
a finding as to the tendency *[603] of the reinstatement *of the 
original Order to effectuate the policy of the Act. This is conceded. 
The Order was reinstated in part as of July 1, 1937. It was thereafter 
amended after hearings and on July 28, 1937, the Order as amended 
was promulgated with the finding “That the issuance of the amend- 
ment to the order and all of the terms and conditions of the order, as 


amended, will tend to effectuate the declared policy of the act.” We 


“2. The receipts at each plant from any other handler, including any handler who is 
also a producer ; 

“3. The quantity, if any, produced by such handlers ; and 

“4, The respective quantities of milk which were sold, distributed, or used, including 
sales to other handlers, for the purpose of classification pursuant to article III.” 

Article VII. “Section 1. Computation of Value of Milk for Each Handler.—For each 
delivery period the Market Administrator shall compute, subject to the provisions of 
article VI. the value of milk sold or used by each handler, which was not purchased from 
other handlers, by (a) multiplying the quantity of such milk in each class by the price 
applicable pursuant to sections 2, 3, and 4 of article IV. and (b) adding together the 
resulting value of each class.” 

Article VIII. “Section 1. Time and Method of Payment.—On or before the 25th day 
after the end of each delivery period each handler shall make payment, subject to the 
butterfat differential set forth in section 3 of this article, for the total value of milk 
received during such delivery period as required to be computed pursuant to § 1 of 
article VII. as follows: 

“1. To each producer, except as set forth in § 2 of this section, at the blended price 
per hundredweight computed pursuant to § 2 of article VII. subject to the differentials 
set forth in § 4 of this article, for the quantity of milk delivered by such producer ; 

“2. To any producer, who did not regularly sell milk for a period of thirty days prior 
to the effective date hereof to a handler or to persons within the Marketing Area, at the 
Class II price, in effect for the plant at which such producer delivered milk, for all the 
milk delivered by such producer during the period beginning with the first regular delivery 
of such producer and continuing until the end of two full calendar months following the 
first day of the next succeeding calendar month ; 

“3. To producers, through the Market Administrator, by paying to or receiving from 
the Market Administrator, as the case may be, the amount by which the payments made 
pursuant to {{ 1 and 2 of this section are less than, or exceed, the value of milk as 
required to be computed for such handler pursuant to § 1 of article VII. as shown in a 
statement rendered by the Market Administrator on or before the twentieth day after 
the end of such delivery period.” 

7” Mass. Anno. Laws, chap. 6 and chap. 94, §§ 16A, 16F, 40, 41, 43. 

*Italic figures in brackets refer to first word beginning a page in 307 U. S.— Ed. 
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are of the view that this finding cured any omission, if such a finding 
prior to reinstatement were necessary, as to which we express no 
opinion. While Order No. 4 was partly in effect prior to this amend- 
ment, the finding covered the entire Order No. 4 as amended, and the 
language of the Order promulgating the amendments is an approval 
of Order No. 4 as amended, as tending to effectuate the declared policy 
of the Act. 

Other contentions are made which have been considered but they do 
not seem to require any statement. 

Affirmed. 

Mr. Justice Roberts, dissenting : 

I regret that I cannot concur in the Court’s disposition of these 
cases. I find it unnecessary to consider whether the order complied 
with the terms of the Act or whether the Act or the order deprived 
the appellees of their property without due process. I am of opinion 
that the Act unconstitutionally delegates legislative power to the 
Secretary of Agriculture. 

Valid delegation is limited to the execution of a law. If power is 
delegated to make a law, or to refrain from making it, or to determine 
what the law shall command or prohibit, the delegation ignores and 
transgresses the Constitutional division of power between the legisla- 
tive and the executive branches of the government, 

In my view the Act vests in the Secretary authority to determine, 
first, what of a number of enumerat- *[604] ed commodities *shall be 
regulated; second, in what areas the commodity shall be regulated; 
third, the period of regulation, and, fourth, the character of regulation 
to be imposed and, for these reasons, cannot be sustained. 

The statute is an attempted delegation to an executive officer of 
authority to impose regulations within supposed limits and according 
to supposed standards so vague as in effect to invest him with uncon- 
trolled power of legislation. Congress has not directed that the 
marketing of milk shall be regulated. Congress has not directed that 
regulation shall be imposed throughout the United States or in any 
specified portion thereof. It has left the choice of both locations and 
areas to the Secretary. Congress has not provided that regulation 
anywhere shall become effective at any specified date, or remain ef- 
fective for any specified period. Congress has permitted such a 
variety of forms of regulation as to invest the Secretary with a choice 
of discrete systems each having the characteristics of an independent 
and complete statute. 

Section 8c (2) provides that the Secretary may make orders in 
respect of eight specified agricultural products. It embodies no di- 
rections as to the specific conditions which shall move him to issue 
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orders affecting each of the named commodities. The same section 
permits the promulgation of orders applicable to specified regions. 
It omits any restriction or direction as to the size or location of the 
area to be affected by a regional order. It leaves the Secretary free 
to determine when regulation shall become effective, when it shall be 
terminated throughout the United States or in any portion thereof. 

The supposed standards by which the Secretary is to be governed 
turn out, upon examination, to be no standards whatever. All of the 
choices mentioned are, according to the Act, to be made if the Secre- 
tary *[605] has reason *to believe, or finds, that his proposed action 
will “tend to effectuate the declared policy” of the Act. 

We turn, therefore, to § 2, which declares the policy of the Congress 
tobe: “through the exercise of the powers conferred upon the Secretary 
of Agriculture under this title, to establish and maintain such orderly 
marketing conditions for agricultural commodities in interstate com- 
merce as will establish prices to farmers at a level that will give agri- 
cultural commodities a purchasing power with respect to articles that 

. farmers buy, equivalent to the purchasing power of agricultural com- 
modities in the base period,” which base period is defined as a period 
of years antedating the passage of the Act. The section further de- 
clares the policy to be worked out through the Secretary to be “To 
protect the interest of the consumer by (a) approaching the level of 
prices which it is declared to be the policy of Congress to establish 
in subsection (1) of this section by gradual correction of the current 
level at as rapid a rate as the Secretary of Agriculture deems to be in 
the public interest and feasible in view of the current consumptive 
demand in domestic and foreign markets, and (b) authorizing no 
action under this title which has for its purpose the maintenance of 
prices to farmers above the level which it is declared to be the policy 
of Congress to establish in subsection (1) of this section.” 

Assuming that any of these proposed ends or aims were in themselves 
capable of reasonable definition, it is, nevertheless, evident that the 
Secretary is to form a judgment by balancing a price raising policy 
against a consumer-protection policy, according to his views of feasi- 
bility and public interest. 

If then the separate objects to be attained were matters susceptible 
of a definite finding there would still *[606] be *the inescapable result 
that, after such definite finding as to each proposed aim, there must be 
an exercise of judgment as to the extent to which that aim should be 
accomplished in the light of other and conflicting aims. And there 
would still remain the fact that the conclusion might be against any 
regulation by reason of the Secretary’s unrestrained judgment that, in 
the circumstances, regulation is not “feasible.” 


1See §§ 8c (3), 8c (4), 8e (16). 
*Italic figures in brackets refer to first word beginning a page in 307 U. S.—EHd. 
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Enough has been said to show that a law is to come into being on the 
basis of the Secretary’s sole judgment as to its probable effect upon 
the milk industry, its probable effect upon the consumer, its probable 
consonance with the public interest, and its feasibility. The resolution 
of all such problems is of the essence of law making. 

But if, as the Act discloses, the supposed standards whereby the 
Secretary is to ascertain the elements which are to determine his ul- 
timate decision are themselves so vague that neither he nor anyone can 
accurately apply them, the unlimited nature of the delegation becomes 
even clearer. 

The first thing the Secretary is permitted to accomplish by regula- 
tion, so the statute declares, is the parity in purchasing power of the 
price to be received by producers with that received in the base period. 
This parity is to be in terms of things farmers purchase. - A moment’s 
reflection will show that any calculation of such parity is impossible. 
The things farmers purchase, the relative quantities in which they 
purchase them, and their price in terms of milk, vary from month to 
month and from year to year. Moreover, the Secretary is not to 
establish a parity between two past periods but is to regulate the 
industry in such fashion as will, in his opinion, produce for the future 
a parity of the purchasing power of milk with its purchasing power 
in the base period. The Secretary’s conclusion must lie in the realm 
of hope or opinion and not in that of ascertained fact. The major 
objective of *[607] *the Act is in truth to raise prices paid farmers for 
milk. The upward limit is really left to the Secretary’s uncontrolled 
discretion. 

Turn now to another alleged standard which is to control the Sec- 
retary’s action. He is not to raise prices so fast as to injure the interest 
of the consumer but is to raise them gradually by correction of the 
current level at as rapid a rate as he deems to be in the public interest 
and feasible in view of consumptive demand. It is fair to ask whether 
this constitutes a standard at all. What is the public interest? Must 
not Congress ascertain and declare it? What is feasible in the way 
of regulation? Is not this a matter for legislative judgment? How 
is anyone to tell whether the Secretary has disobeyed the mandate of 
Congress in these respects ? 

There is in the Act a further delegation of power. Congress might, 
although committing to the Secretary’s will and judgment the matters 
above enumerated, have directed him how to regulate the industry 
if he determined so to do. It might have considered the possible 
modes of regulation and provided which of them the Secretary should 
adopt. The Act does no such thing. It leaves to the Secretary the 
choice of different and mutually exclusive methods of control, 
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Section 8c (5) applies to orders affecting milk and its products. 
Section 8c (7) refers to orders affecting any of the commodities named 
in the Act. The first requires that any order affecting milk must 
contain one, and may contain others, of seven specified conditions, 
The second requires that in any order there must be included one, and 
there may be included others, of four conditions. These sections give 
the Secretary the choice of three independent programs for raising 
the price of milk, namely, bargaining with handlers, stabilizing the 
retail price, or fixing prices to be paid producers. Within each, varia- 
tion of the widest sort is allowed. Moreover, the Act permits alter- 
native schemes for dis- *[608] tributing amongst the *producers the 
dollar value of milk sold in the area to which the Secretary’s order ap- 
plies. The differences between the permissible schemes are not mat- 
ters of mere detail but are basic and fundamental. 

In respect of the choice of method, the only guide is the declaration 
of policy embodied in §2. If the Secretary is of opinion that one 
method is more likely to raise prices than another he is at liberty to 
put into the form of an order what is tantamount to a statute prescrib- 
ing the method of his choice. Thus the Secretary is to decide not only 
whether there is to be a law but, as well, the nature of the law to be 
enacted. 

What was said concerning unconstitutional delegation of legislative 
power in Panama Ref. Co. v. Ryan, 293 U. S. 388, 79 L. ed. 446, 55 S. Ct. 
241, and A. LZ. A. Schechter Poultry Corp. v. United States, 295 U.S. 
495, 79 L. ed. 1570, 55 S. Ct. 837, 97 A. L. R. 947, applies with equal 
force here. Comparison of the provisions of the Act respecting flue- 
cured tobacco, which are summarized in Mulford v. Smith, No. 505 
of the present Term [307 U. S. 38, ante, 1092, 59 S. Ct. 648], with those 
applicable to milk, will disclose the fundamental difference between 
the administrative character of the powers delegated in the case of 
tobacco and the legislative character of those delegated in the case of 
milk. No authority cited by the Government presents a situation 
comparable to that here disclosed. It would not be profitable to 
analyze each of the cases because in each the question of the nature of 
the statutory standard and its application in the administration of the 
statute involved depended upon the field which the legislation covers, 
Where delegation has been sustained the court has been careful to 
point out the circumstances which made it possible to prescribe a 
standard by which administrative action was confined and directed. 
Such a standard, as respects milk marketing, is lacking in the Agri- 
cultural Marketing Agreement Act of 1937. 

I think that the decree should be reversed. 

Mr. Justice McReynolds and Mr. Justice Butler join in this opinion. 


*Italic figures in brackets refer to first word beginning a page in 307 U. S.—Ed. 
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ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 


(7 U. S. C. § 851 et seq.) 
BAI Orver No. 361 ‘No. 
Dismissal of petition as improper party questioning certain 
provisions of rules and regulations issued under, pursuant 
1885 
DISMISSAL 
Petitioner as Improper Party 

Where petitioners, Iowa Farm Bureau Federation and 
Iowa Farm Serum Company, the latter being an affili- 
ate organized for the purpose of handling serum and 
virus, filed a petition complaining of certain provisions 
of the rules and regulations issued under BAI Order 
No. 361 pursuant to act, and an application of the 
Acting Chief, Bureau of Animal Industry, was filed to 
dismiss the Federation as a petitioner on the basis that 
the Federation was not a handler, it is determined that 
since petitioners did not contest the application to dis- 
miss the Federation as a party petitioner, it is the 
Serum Company rather than the Federation that 
might constitute an eligible petitioner and, accord- 
ingly, the application to dismiss is granted as to the 

Federation 


PACKERS AND STOCKYARDS ACT, 1921 


(Administrative Procedure Act) 


ADMINISTRATIVE ProcepURE AcT 
Application of section 4 (c) of, as to effective date of order-- 
ErrectivE DaTE oF ORDER 
Application of section 4 (c) of Administrative Procedure Act- 
Rates AND CHARGES 
Increase in 
Respondent’s request for an increase in certain of its 
rates and charges granted on a temporary basis subject 
to certain conditions set forth in a previous order with 
reference to the filing of quarterly reports and reduc- 
tion of rates upon the basis of information contained 
in such reports, and, for good cause shown in this 
proceeding, the order herein is made effective in less 
than 30 days in accordance with section 4 (c) of the 
Administrative Procedure Act 
SEcTION 4 (c) OF ADMINISTRATIVE PROCEDURE AcT 
Application of, as to effective date of order 
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PACKERS AND STOCKYARDS ACT, 1921 
DIsMISsAL 
Complaint for Reparation 
Failure to Prove Irregularity in Weighing and Handling 
of Hogs 
Complaint for reparation alleging that the handling 
and the sale of complainant’s hogs consigned to 
respondent commission company were irregular, 
dismissed, on the ground that the complainant’s 
evidence failed to establish that there was any 
inaccuracy in the scale on which the hogs were 
weighed, that the hogs were mixed with other 
hogs at the stockyards, or that there was any 
irregularity in the weighing or handling of the 
hogs, and that complainant’s weights as estimated 
by witnesses cannot be accepted as overriding 
CG OHNE IIs oi iii re dnncinncwac aden 
EviIpENCE 
Failure to prove irregularity in weighing and handling of 
I ee a ion a tee a ia oo ars ele 
Weights as estimated by witnesses cannot be accepted as 
overriding scale weights 


Finat DEcIsION AND ORDER 
Expiration of Time for Filing Petition for Reconsideration 


Where respondent failed to file his petition for reconsider- 
ation on the expiration of the extension of time twice 
granted to him for filing the petition, the decision 
and order of July 18, 1948, awarding complainant 
reparation for failure of respondent to pay for live 
poultry purchased from complainant, constitute the 
final decision and order in this proceeding 


ScaLte WEIGHTS 

Weights as estimated by witnesses cannot be accepted as 

overriding 

SUSPENSION OF REGISTRATION 

Order Postponing Effective Date of 

Effective date of the suspension of respondent’s regis- 
tration ordered postponed until further order-1887:866; 1888 

Critina Price 

Failure to prove overcharges 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


DAMAGES 
Measure of, based on— 
breach of warranty as to grade of some sacks of potatoes 
less deduction for decay in others 
DEFAULT 


Admission of facts alleged in complaint by 
1893:881; 1898:897; 1899:899 


Waiver of hearing by 1892:878; 1893:881; 1898:897; 1899 


867 


870 





INDEX-DIGEST OF AGRICULTURE DECISIONS 935 


SEPTEMBER 1948 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL A.D. 
Failure to Prove Alleged Overcharge Under OPA No. 

Where respondent, as a growers’ sales agent, sold car- 

loads of potatoes to complainant at a price “‘f. o. b. 

ceiling, cash, acceptance shipping point final,’ and 

“subject to Government regulations,” and the pota- 

toes were shipped and invoiced to complainant at the 

OPA ceiling price, plus 10 cents per cwt. bag hauling 

charge from country shipping point to loading station 

and a 5 cent per bag shipper’s mark-up, which pota- 

toes complainant accepted on arrival and paid the 

invoice prices, but the hauling charge and the shipper’s 

mark-up he paid under protest, and later sought to 

recover the total alleged overcharge, it is held, that 

the complaint should be dismissed since complainant 

failed to sustain its contention that respondent unlaw- 

fully overcharged, under OPA regulations, for the 
produce shipped 

Failure to Show Produce was not in Suitable Shipping Con- 

dition 

In anf. o. b. contract of sale of two carloads of tomatoes 

which were accepted at destination without objection 

until approximately three days later when the claim 

was made that shipper failed to deliver produce in suit- 

able shipping condition, it is held, that the evidence 

fails to show that the tomatoes were not in suitable 

shipping condition and the complaint should be dis- 


Page 


882 


Petition for Reconsideration 
Respondent’s petition for reconsideration dismissed 
where original order was based on facts disclosed by 
the record and applicable legal principles, and no new 
facts or arguments were advanced in the petition to 
show that the questions presented were erroneously 
decided 
Settlement Between Parties 
Complaint for reparation dismissed upon notification 
from attorneys of parties in this proceeding that the 
complaint against respondent has been settled_--- -- - 
EvIDENCE 
Failure to show— 
produce was not in suitable shipping condition 
JURISDICTION OF SECRETARY 
Licensee Subject to Act 
Where respondent contended that the Department is 
without jurisdiction because, at the time the formal 
complaint was filed, respondent was not licensed or 
subject to the act, held, that jurisdiction over a party 
complained of is dependent upon that party’s being 
licensed or subject to license at the time of the alleged 
violation and respondent herein was licensed at the 
time of the violation alleged in the formal complaint... 1900 900 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
A. D; 
OPA ReEauLaTIONS No. Page 
Interpretation of Article II, Section 9 (b), Revised Maximum 
Price Regulation 271 1894 887 
RECONSIDERATION 
Dismissal of petition for, on ground that no new facts or 
arguments were advanced in the petition to show that the 
questions presented were erroneously decided_----------- 
Petition for, of prior order, granted 
REPARATION 
Failure to Pay 
Where respondent purchased a carload of 450 sacks of 
potatoes at Chicago which complainant’s agent war- 
ranted as to grade and respondent refused to pay the 
purchase price claiming that the potatoes unloaded 
were damaged by freezing, held, that respondent’s 
evidence shows 188 sacks of potatoes had wet break- 
down but there is no proof of injury as to the other 
sacks, and reparation should be awarded complainant 
for the purchase price of the carload less a deduction to 
respondent for decay in the 188 sacks 
Failure to Pay Balance of Purchase Price 
Where respondent inspected, purchased and accepted 
delivery of three truckloads of bananas but failed to 
pay complainant the full amount of the agreed pur- 
chase price and failed to answer the complaint, it is 
held, that the failure to answer constitutes an admis- 
sion of the truth of the allegations in the complaint 
and reparation should be awarded complainant for 
the unpaid balance of the contract purchase prices, 
with interest 
Failure to Pay Proceeds from Resale 
Where complainant inadvertently paid the draft for a 
carload of potatoes which was rejected and respondent 
failed to answer the complaint filed for recovery of 
the purchase price, it is held, that the report of inves- 
tigation indicates that the potatoes met the contract 
requirements when they were rejected by complainant 
without reasonable cause, and, complainant, therefore, 
is entitled to recover only the net proceeds received 
by respondent on resale of the produce 
Failure to Pay Purchase Price 
Where complainant alleged that it delivered two lots of 
peaches to respondent who accepted delivery without 
complaint but has failed and refused to pay the agreed 
purchase prices therefor, and where respondent has 
failed to file an answer, it is held, that respondent’s 
failure to answer constitutes an adimssion of the 
allegations of the complaint and his failure to pay the 
agreed purchase prices is in violation of the act, and, 
therefore, reparation should be awarded complainant 
in the amount of the agreed purchase prices with 
interest 
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ed PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Page RePpaRATION—Continued A’D. 

Failure to Pay Purchase Price—Continued No. Page 
887 Where it is alleged that respondent has failed and 


refused to pay complainant the purchase price for 
276 containers of various fruits and vegetables deliv- 
i ered to him by complainant, and where respondent 
891 §£ has failed to file an answer in the proceeding, held, that 
894 respondent’s failure to answer constitutes a waiver 
of oral hearing and an admission of the allegations of 
the complaint, and respondent’s failure to pay is a 
violation of the act for which reparation, with interest, 
should be awarded complainant_-_._.-..--.-------- 1898 895 
STATUTES 
Construction and Interpretation 
OPA Regulations 
Article II, Section 9 (b), Revised Maximum Price 
Regulation 271 permitted, but did not require a 
buyer to agree to pay hauling charges in a case 
at hand, and allowed a buyer who paid such 
00 charges to add the amount to the “‘ceiling price,” 
and in sales of potatoes by country shippers 
through a broker or growers’ sales agent, the 
regulations provide, the maximum price should 
be the maximum price f. o. b. country shipping 


point, plus 5 cents per cwt..........=:..-----.- 1894 882 
SuiTaBLeE SHiprina ConpDITION 
Failure to show produce was not in_-.------------------- 1891 874 


VACATION OF ORDER 
Reconsideration of Prior Order 
80 Where one of respondent partners answered admitting 
indebtedness to complainant in the sum of $6,000 
advanced by complainant and on February 24, 1948 
an order was issued directing respondent to pay 
complainant this undisputed amount to which respond- 
ent replied with a petition for reconsideration 
alleging that promissory notes had been given com- 
plainant for the sum advanced, it is held, that the 
petition for reconsideration was filed within the 
time provided and should be allowed since it raises a 
16 question which cannot be adequately considered in 
connection with an order involving only the undis- 
puted amount, and the order of February 24, 1948 


phogid ie Veena. <x.) onc 25505 sUeo see e esos 1897 891 
VIOLATION OF ACT 
eG 1 6G a csc ceca Scscwdverowsded ayes sane 1900 902 
Dalene: of Purchased pric’... <<. cones kaasce laces 1893 881 
Proededs Senin IOAN. oS hh Son cacnceeadentGasee4 1892 878 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


AGRICULTURAL MARKETING AGREEMENT AcT OF 1937 
Constitutionality of, 26 F. Supp. 672 
AMENDMENT OF ORDER 
Effect of finding in, as to tendency to effectuate policy of act, 307 


BassE Prriop 
Amendment of order without additional finding as to, 307 U. 8. 588_-_ 
Use of Post-War Period Because of Unavailability of Statistics for 
Pre-War Period 
Finding as to 
A milk order of the Secretary under the act using a post-war 
period as the base period to determine milk prices where 
statistics for the pre-war period are not available may be 
amended without any additional finding as to the neces- 
sity of using such period as the base period, 307 U.S. 588_- 
A milk order of the Secretary under the act using a post-war 
period as the base period to determine milk prices where 
statistics for pre-war period are not available may be 
amended without additional finding as to the necessity of 
using such period as the base period, where in promulgating 
the amended order, the Secretary ratified the findings on 
which the original order was promulgated, including finding 
as to unavailability as to statistics for pre-war period, 
26 F. Supp. 672 
ConstTITUTIONAL Law 
Delegation of Legislative Power 
Constitutionality of Agricultural Marketing Agreement Act of 
1937, 26 F. Supp. 672 
Validity of delegation of authority to Secretary to submit question 
of approval of order to producers, 26 F. Supp. 672 
Due Process of Law 
Fixation of Minimum Price in Milk Order not Violative of 
Since the price fixed in the milk order was merely a minimum 
price and did not prevent handlers from paying producers 
a higher price, such price fixing did not violate the due 
process clause of the Fifth Amendment on the alleged 
ground that the price fixing deprived producers of higher 
prices which would have been paid but for the act and the 
order, 26 F. Supp. 672 
Validity of equalization pool provisions of act, 26 F. Supp. 672-- 
Validity of Equalization Provisions of Order 
The equalization provisions of an order of the Secretary of 
Agriculture regulating the handling of milk under the act 
are not violative of the due process clause of the Fifth 
Amendment of the Federal Constitution, 307 U. 8. 588__- 
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SEPTEMBER 1948 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


CONSTITUTIONALITY OF AGRICULTURAL MARKETING AGREEMENT ACT OF 
1937 Page 
Delegation of Legislative Power 

Since the powers delegated to the Secretary of Agriculture under 

the Agricultural Marketing Agreement Act of 1937 has not 

only a definite standard, but has limitations beyond which the 

Secretary may not go, the act is not unconstitutional because of 

improper delegation of legislative power to the Secretary, 26 F. 


Validity of Delegation of Authority to Secretary to Submit 
Question of Approval of Order to Producers 
The provision of the Agricultural Marketing Agreement Act 
of 1937 authorizing the Secretary to conduct a referen- 
dum for purpose of determining the sentiment amongst 
producers regarding the issuance of a milk order is not an 
unconstitutional delegation of legislative authority, 26 F. 
Supp. 672 
Due Process of Law 
Validity of Equalization Pool Provisions of Act 
The equalization pool authorized by the act does not operate 
as a taking of the handler’s property as the effect of this 
provision is that it takes from the handler the difference 
between the amount he paid the producers (the blended 
price is only the minimum price) and the amount he should 
have paid the producer as ultimately determined by his 
sales, 26 F. Supp. 672 
Inapplicability of Doctrine of Stare Decisis 
Since the delegation clause in the Agricultural Marketing Agree- 
ment Act of 1937 is quite different from the delegation clause 
of the Agricultural Adjustment Act of 1933 declared by the 
Circuit Court of Appeals as unconstitutional because of im- 
proper delegation of legislative power, the district court is not 
bound under the doctrine of stare decisis on the question of 
constitutionality of the Agricultural Marketing Agreement Act 
of 1937, 26 F. Supp. 672 
Co-OPERATIVES 
Vote of, as representing best interest of their members, held valid, 
307 U.S. 588 
Country PLant 
Milk Produced on Unregistered Farms Properly Included by Market 
Administrator 
Where milk order of Secretary defined producer as any person 
who produced milk in conformity with health regulations and 
the test that the market administrator applied was whether 
a country plant to which milk was delivered by producer was 
approved by one or more of the towns and cities in the market- 
ing area, the test constituted a satisfactory compliance with 
the order in computing the amount due from a handler to the 
equalization fund set up in milk order, and the contention that 
in his computations the market administrator had improperly 
included milk sold to handlers by producers not having a 
certificate of registration is untenable, 26 F. Supp. 672 
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SEPTEMBER 1948 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


EQUALIZATION FunD 
Milk produced on unregistered farms and sold to handlers as properly 
included in computations of amount due from handler to, 26 F. 


Milk Produced on Unregistered Farms Properly Included by Market 
Administrator 
All milk received by a licensed handler for use in the marketing 
area, including milk produced on unregistered farms and sold 
in violation of State law, may be included in computing the 
amount due from such handler for distribution to producers 
through an equalization fund, 307 U. S. 588 
Provisions regulating, held constitutional, 307 U. 8S. 588 
FINDING As TO Bask Preriop 
Validity of amendment of order without making additional finding as 
to necessity of using post-war period because of unavailability of 
statistics for pre-war period, 26 F. Supp. 672 
FINDINGS . 
Reinstatement of milk order on basis of, as to tendency to effectuate 
policy of act, 307 U. S. 588 
INTERSTATE COMMERCE 
Milk Directly Affecting Price of Milk in 
Where handler purchased milk from producers in Massachusetts 
for the distribution wholly in Massachusetts and handler 
processed such milk separate and apart from other milk pur- 
chased from outside of the state, held, such handler is subject 
to federal regulation as to the milk produced and sold in 
Massachusetts since such milk directly affected the price of milk 
and therefore directly affected interstate commerce, 26 F. 
Supp. 672 
Milk Directly Burdening and Affecting Flow of 
Milk purchased by defendent from producers in Vermont sub- 
sequently distributed and sold in Boston, Mass., area, held, 
such milk handled by a handler directly burdened and affected 
the flow of interstate commerce and was subject to regulation 
under the milk order, 26 F. Supp. 672_..._--..------ bugesce 
Milk Purchased from Handler Sold in Marketing Area 
Milk purchased from handlers, held, subject to milk order where 
handler-buyer sold and distributed such milk in the marketing 
area covered by the order, 26 F. Supp. 672 
Sale of Milk Intended to be Transported in 
Where at the time of the sale of milk the handler-seller had definite 
knowledge that the milk was to be moved in interstate com- 
merce, the handler was subject to regulation under milk order, 
26 F. Supp. 672 
Sale of Milk Moved in 
Where two companies were owned by the same individual who 
determined the price paid for milk, the fact that the first com- 
pany sold its milk to the second company in Vermont did not 
preclude the first company from being subject to the regulation 
under the milk order, 26 F. Supp. 672 


Page 


913 


912 


924 





INDEX-DIGEST OF COURT DECISIONS 941 


SEPTEMBER 1948 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


OrpeR No. 4 (Greater Boston) Page 
Validity of 
Defendant’s contention that the original Order No. 4 is invalid 
because of failure to strictly comply with the provisions of the 
act for notice, hearings, and findings is not material, as the 
Agricultural Marketing Agreement Act of 1937 expressly 
ratified and confirmed all marketing agreements, licenses, 
orders, regulations, provisions and acts prior thereto, 26 F. 
Supp. 672 
REFERENDUM 
Validity of 
Right to Vote 
A referendum among milk producers to determine their 
approval or disapproval of a proposed milk order under 
the act authorizing such a referendum which is restricted 
by the Secretary to producers delivering milk to stations 
which are approved for shipping of milk to the marketing 
area and which had shipped milk or cream to the marketing 
area during the representative period, is valid, 307 U. S. 


Vote by Co-operatives 
Under an express provision of the act the Secretary is entitled to 
accept the vote of co-operatives as representing the best inter- 
est of their members, and need not require any further refer- 
endum by them among their members, 307 U. 8. 588___-__--- 
REINSTATEMENT OF MILK ORDER 
Effect of Finding in Amended Order as to Tendency to Effectuate 
Policy of Act 
A milk order, reinstated after its suspension, thereafter amended 
with a finding that the issuance of the amendment to the order 
and of the order as amended will tend to effectuate the de- 
clared policy of the act, cures any error there may possibly be 
by reason of the Secretary’s failure to make such finding in the 
reinstatement of the order, 307 U. S. 588 
StarE Decisis 
Court not bound by, in upholding validity of Agricultural Marketing 
Agreement Act of 1937, 26 F. Supp. 672 
UNREGISTERED Farms 
Milk produced by, properly included in computing amount due from 
handler through equalization fund, 307 U. S. 588 
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